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Court of Appeals of the District of Columbia. 

No. 2784. 

Many E. Dulin, Appellant, 
vs. 

James Sharp. 

a Supreme Court of the District of Columbia. 

Equity. No. 32239. 

James Sharp, Plaintiff, 
vs. 

Mary E. Dulin, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Bill of Complaint. 

Filed November 12, 1913. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 32239. 

James Sharp, Plaintiff, 
vs. 

Mary E. Dulin, Defendant. 

The petitioner respectfully shows the Court as follows: 

1. The plaintiff is a citizen of the United States and a resident of 
the District of Columbia and brings this suit in his own right. 

2. The defendant is a citizen of the United States and a resident of 
the District of Columbia and is sued in her own right. 

3. The plaintiff further avers that, prior to the 9th day of May, 
A. D. 1911, the defendant herein was the sole owner of a farm 
known as Broadland Farm in Prince William County, Virginia, more 
particularly described in the deed hereinafter referred to as follows: 

1—2784a 
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All that certain tract or parcel of land with all improvements 
thereon and all of the appurtenances thereunto belonging or in any¬ 
wise appertaining, situated in Brentsville Magisterial District, Prince 
William County, Virginia, on the road leading from Bristow to 
Greenwich, and bounded by the Greenwich and Brentsville Road, the 
land conveyed to William Adamson, trustee for Emma Young 
Broad Run, containing 500 acres, more or less, and being the same 
land conveyed to W imam Adamson, trustee for Emma Young 
Adamson, by William Assheton, trustee for Elizabeth Asshe- 

2 ton, on the 19th day of June, 1871, and recorded the 20th 
day of June, 1871, in Liber 31, page 435, of the Land Rec¬ 
ords of Prince \V liliam County, Virginia, 

and as such owner entered into negotiations with the plaintiff in 
April, 1911, for the sale to him of the aforesaid tract of land and 
the defendant through her agents represented to the plaintiff that 
said tract of land contained 500 acres, more or less, and named as the 
purchase price therefor the sum of Fifteen thousand Dollars 
($15,000) ; and plaintiff further avers that he wholly relied on said 
representations and was induced thereby on the — day of April, 
1911, to enter into a preliminary contract with the defendant for 
the purchase of said land at the price aforesaid, which more fully 
appears in the copy thereof which is hereby referred — and made a 
part hereof and marked “Plaintiff’s Exhibit A”; that subsequently 
on, to wit, the 9th day of May, 1911, pursuant to the terms of said 
preliminary contract defendant conveyed said property to the plain¬ 
tiff' by deed recorded in the Clerk’s Ollice of the Circuit Court of 
Prince \V illiam County June 3, 1911, in Deed Book 61, Folio 122, all 
of which will more luliy appear from a true and exact copy of said 
deed which is hereby referred to and prayed to be read as part hereof 
and marked “Plaintiffs Exhibit B”. 

4. Plaintiff further avers that as a part of the consideration for 
said deed he executed on the said 9th day of May, A. D. 1911, a 
certain deed of trust to Charles C. Lancaster and E. Hilton Jackson, 
trustees, wherein and whereby he conveyed said land to secure the 
defendant the payment of the balance of the purchase price, to wit, 

the sum of Ten Thousand Dollars ($10,900) the said indebted- 

3 ness being evidenced by four certain promissory notes of even 
date, made by the plaintiff payable to the order of Mary E. 

Dulin on or before one, two, three and four years from date in the 
sum of Twenty Five Hundred Dollars each, bearing interest at the 
rate of six per cent payable semi-annually; that two of these notes, to 
wit, those respectively" due one and two years from date thereof have 
been paid by the plaintiff in full together with all accruals of interest 
on said principal indebtedness, the last semi-annual interest instal¬ 
ments having been paid May 9, 1913; said trust being duly recorded 
in the land records of said County, June 17, 1911, Liber 61, Folio 

147 et seq. 

5. And the plaintiff further avers that after the purchase of the 
aforesaid property, still relying in good faith upon the representa¬ 
tions of the defendant as to the acreage of the same, he expended 
large sums of money, to wit, approximately, Seven Thousand Dol- 
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lays ($7,000) in putting improvements in the way of buildings and 
other permanent structures upon said property all of which have 
enhanced materially the value of said property. That subsequent 
to the payment of said last interest instalment and the placing 
thereon of the improvements as aforesaid the plaintiff had said 
tract of land surveyed by an accurate and trustworthy surveyor and, 
to his surprise, found a large shortage in the acreage and later found 
the same to contain onlv three hundred and ninety-two & 35/100 
acres, and a short time after the discovers of the verv material short¬ 
age plaintiff, through his counsel, advised the defendant thereof and 
requested her to make good the same by wav of an abatement of the 
purchase price. This the defendant has failed to do and 

4 plaintiff avers that since that discovery of shortage as afore- 

• f al /l l 1 ® has not paid anything on account of the purchase 

price of the aforesaid property as represented bv the notes, either in 
interest or otherwise. 

C\ And plaintiff further avers that the renresentations made to 
him aforesaid as to the size of the tract materiallv affected his estimate 
ot the value of the same and wholly influenced him in making the 

/Icrnn e n/ 0r th , e V ur F hafie P ri>e - to wit * Fifteen Thousand Dollars 
('>15,000) : and again the plaintiff specifically avers that before 

and at the time of the sale the defendant, through her agents repre¬ 
sented to him that the tract contained all of five hundred ('500) 

a 7?V£ ?et 0, . lt /I in said deed. ar *d bv reason of said representation 
plaintiff was influenced and deceived in the auantitv of the land 
and as a result of such deception agreed to give the sum of Fifteen 
thousand Dollars ($15.0001 therefor: and the plaintiff further avers 
that said representations were relied on by him and that thev re¬ 
sulted from the mutual mistake of the plaintiff and the defendant 
hut th^t as to the plaintiff tbev wen> fraudulent and he is therefore 
entitiod to an abatement of the purchase monev herein. 

7. The plaintiff further* nv Pr « that two of the aforp«aid promis- 

1 \ th + e Two thousand and five hundred Dollars 

($2,500) each, to wit, those payable three and four vears from date 
thereof respectively are still unpaid the same not vet having matured, 
and the plaintiff is informed and believes and therefore avers that 
said notes payable in three and four vears resnectivelv as afore- 
said are still owned and held bv the defendant herein who 

5 has never transferred or negotiated the same, hut the plaintiff 

•n I . eas . f ! n to bebeve an d therefore avers that the defendant 

will negotiate the same upon the filing of the proceedings herein 
and thus complicate the adjustment and settlement of the matters 
and things herein set forth, unless enioined therefrom by this Court 

8. J he plaintiff further avers m view of the matters and things 

hereinbefore set forth he is without remedy at law and brings his 
suit in equity. ^ 

Wherefore the petitioner prays: 

1 Th at process issue out of this Court to the defendant Mary 
bill Um ’ ^ lrectmg ^ er a PP ear and answer the exigency of this 

2. That this Court proceed to hear and determine the shortage of 
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the acreage herein and the value thereof as of the date of the trans¬ 
fer of the property and thereupon decree an abatement of the purchase 
price as of the date of the delivery of said deed together with inter¬ 
est thereon from the said 9th day of May. 1911, against the defend¬ 
ant to the extent of such shortage and crodit the same on the unpaid 
notes herein, or 

3. If said notes should he found to he in the hands of an inno¬ 
cent purchaser for value in due course, decree in the alternative the 
pavment hv the defendant of the amount found to he due the plain¬ 
tiff because of such deficiency or shortage as of the date of said sale, 
together with interest thereon from said 9th day of Mav, A. D. 1911. 

4. That the defendant herein, pending the determination of the 

questions herein he enioined from selling, transferring, de- 
6 liverin", or in any way negotiating the unpaid notes herein 
set forth. 

5. That a rule he laid upon the defendant. Mary E. Pulin, re¬ 
quiring her to show cause on or before the tenth dav exclusive of 
Sundays or lemd hoi 1 'da vs after service of such rule, why she should 
not he enioined nendin? the determination hv the Court of the issues 
herein from selling, transferring, delivering, or in anv wav negotiat- 
in? the unpaid notes herein set forth. 

6. For such other and further relief as the nature of the case 
shall require. 

JAMES SHARP. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 

District of Columbia, ss : 

I, James Sharp, do solemnly swear that I have read the fore¬ 
going petition by me subscribed and know the content® thereof; that 
the facts therein stated of personal knowledge are true and that those 
therein stated on information and belief I believe to he true. 

JAMES SHARP. 

Subscribed and sworn to before me this 11th day of November, 
1913. 

[seal.] JOSIE A. GORMAN, 

Notary Public , D. C. 


7 Return to Rule to Show Cause & Answer to Bill of Complaint. 

Filed November 21, 1913. 

******* 

For return to the rule to show cause issued herein, and for answer 
to the Rill of Complaint herein filed, the defendant Mary E. Dulin 
respectfully states as follows: 

1. She admits the allegations of paragraph 1. 

2. She admits the allegations of paragraph 2. 
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3. She admits that on and prior to May 9, 1911 she was the owner 
of the property in Prince William County Virginia known as the 
“Broadlands Farm” which she sold to the plaintiff but she expressly 
denies that either personally or through her agents she represented 
to the plaintiff that said farm contained five hundred (500) acres of 
land, more or less, or that she made any representations whatever to 
the plaintiff as to the acreage of said farm. The property was im¬ 
proved by a large number of valuable buildings and had upon it a 
great quantity of valuable timber, and was not sold by the defendant 
to the plaintiff by the acre, but was sold for the lump sum of 
$15,000.00. The defendant expressly denies that the plaintiff relied 
upon any representations made to him by the defendant as to the 
number of acres contained in said farm, and she denies that he was 
induced to buy the same upon any representations made to him by 
her. She admits the execution of the contract filed \v 7 ith the Bill as 
Exhibit “A”, which was either prepared or was supervised by or 
acquiesced in by the plaintiff’s own attorney Mr. E. Hilton Jackson, 
and with the preparation of which this defendant had nothing to do, 

merely signing the same when it was presented to her. De- 

8 fendant admits the execution of the Deed in this paragraph 
of the Bill referred to. 

4. Defendant admits the execution of the Deed of Trust in the 4th 
paragraph of the Bill referred to, as well as the other allegations in 
said paragraph contained. 

5. This defendant has no knowledge or informtion concerning 
the value of the improvements placed by the plaintiff upon the prop¬ 
erty referred to, but denies that any such improvements were made 
upon any representations made to him by this defendant, but were 
made by the plaintiff, if at all, with the physical condition of the 
property before his eyes and under his own observations. This de¬ 
fendant has no knowledge or information concerning the survey said 
to have been made by the plaintiff, or who was the surveyor making 
the same, or the result of said survey, but according to the best of tier 
knowledge and belief, as will be hereafter more fully explained, she 
denies that the real and accurate area of said farm is only 392 35/100 
acres, but oil the contrary she says it contains more than 500 acres, 
according to a survey of the same now in the possession of defendant. 
Defendant has no knowledge or information concerning the time 
when said survey was made or why the plaintiff decayed so long in 
making the same, or in acquainting himself with the absolute and 
accurate area of said farm. The defendant denies that the plaintiff 
ever demanded of her any abatement of the purchase price of said 
farm, and she denies that she is or ever was under any obligation to 
make to him any such abatement. 

6. Defendant has no knowledge or information regarding the 

plaintiff’s estimate of the value of said faim, but she 

9 denies that she made any representations concerning the 
acreage of the same or otherwise that tended to influence any 

such estimate. At the time of said purchase, the plaintiff was a 
man of mature years and in the purchase of said farm was acting 
under the advice of his own counsel learned in the law, and was not 
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occupying any confidential relation towards the defendant, and had 
no occasion to rely and in fact did not rely on any statement of hers 
regarding said farm. lie made no inquiry of this defendant of the 
number of acres in said farm, and so far as she knows made no 
inquiry of any agent of the defendant in regard thereto, and if any 
representations at all were made by any person claiming to repre¬ 
sent the defendant to the plaintiff (which she does not believe to be 
the fact) they were made wholly without her authority knowledge 
or consent. The plaintiff does not state what agent of the defendant 
made any representations to him, and for that reason she cannot 
make any more specific answer in this regard to the 6th paragraph 
of the Bill. The farm in question was visited by the plaintiff be¬ 
fore lie purchased it. lie had as complete an opportunity as the de¬ 
fendant to acquaint himself as to its area, and he bought it with as 
complete a knowledge of its condition and extent as had the de¬ 
fendant. \ lie defendant denies that she, or any one for her. ever 
committed an\ deception upon the plaintiff, and the allegations to 
that effect in this paragraph of the Bill contained are wholly false, 
and made without any foundation in fact. She repudiates as wholly 
false and unwarranted that she or any one for her ever attempted or 
imagined the commission of any fraud upon the plaintiff. 

t. T1 1 is defendant admits that two of the notes given to 
her by the plaintiff, and being for $2500.00 are still unpaid, 
a l nc ^ y e ^ d ue * i hey are still in the possession and ownership 
of this defendant. She has no intention and never had any inten¬ 
tion of negotiating the same, and she says that the plaintiff’s state¬ 
ment in this paragraph that he has reason to believe that she in¬ 
tends to negotiate or that she will negotiate said notes is a consciously 
and deliberately false statement. 

Further answering the Bill of Complaint this defendant states 
that she is the owner of a large amount of real and personal prop¬ 
erty, many times exceeding the amount of the notes in question or 
any claim that the plaintiff could possibly have against her. all of 
which property of hers is subject to any judgment or decree that 
could ever be obtained against her by the plaintiff, and she repels 
the insinuation that she would ever endeavor to withdraw said notes 
from her own ownership or the reach of any decree of this Court 
tor the purpose of depriving the plaintiff of any rights that he may 
have or claim in the premises, and she denies that upon the unsup¬ 
ported, vague and indefinite allegations of the Bill, the Court would 

be justified in granting in advance of any proof, the drastic remedy 
of injunction. J 

Further answering the Bill of Complaint, this defendant states 
that the farm in question has been in the ownership of her familv 

l°F iu aK; that at , the request of Mr - A - B - Mi" in August 

dr there was made a survey and plat of said farm by Mr. G. 

\v. Garner, a competent and reliable surveyor, which she files here 

with marked “Defendant’s Exhibit No. 1”, and which she 

11 prays may be read and considered as part hereof, giving the 

exact metes and bounds of the “Broadlands Farms” and 

which shows that said farm contains about 507 acres and a fraction 
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more or less. Defendant has never had any reason to doubt the 
entire accuracy of said survey, and she now asserts and avers that 
it is accurate. She further says that said farm was formerly owned 
by her father, Albert Brown, from whom she inherited it. That 
among the old papers in her possession is a list of the properties of 
the estate of said Albert Brown and said farm is set down as con¬ 
taining 500 acres. She files said papers which she prays may be read 
and considered as part hereof, and which is marked “Defendant’s 
Exhibit No. 2”. All the deeds of record in Prince William County, 
Virginia, refer to said farm as containing at least 500 acres, and she 
has never had the slightest reason to think to the contrary, or to think 
that any one questioned the acreage of said farm until the presenta¬ 
tion of the plaintiff’s claim as set out in his Bill of Complaint. 

Defendant further states that the plaintiff caused an examination 
of the title to said farm to be made, as will appear by his letter dated 
October 31, 1911, which defendant files herewith marked “De¬ 
fendant’s Exhibit No. 3” which she prays may be read and con¬ 
sidered as part hereof, feaid plaintiff was represented by his counsel 
Mr. E. Hilton Jackson, a member of the Bar of this Court, and 
thoroughly competent to advise the plaintiff in relation to the pur¬ 
chase of said farm, and by whose advice and direction the plaintiff 
acted in the purchase of said farm. In the deed which the de¬ 
fendant gave to the plaintiff, the visible boundaries of said farm 
are all distinctly given and set out, and no discussion whatever 

12 was had between the plaintiff and the defendant as to the 
acreage of the farm beyond the general understanding that 

it was supposed to contain in the neighborhood of 500 acres. Not a 
foot of this farm was ever sold by the defendant or her family until 
the plaintiff purchased the same, and if the area of the same has 
been diminished by the encroachment of adjoining owners, the de¬ 
fendant has no knowledge or information and never had any knowl¬ 
edge or information in regard to the same. 

"W hen the plaintiff bought said farm from the defendant, there 
was a dwelling house upon it worth at least $3000.00 and which could 
not be duplicated for that sum. There was a new barn which cost 
about $2000.00 to erect and which was worth that sum at the time 
of the sale to the plaintiff. There were other buildings on the farm 
consisting of an older barn, corn house, ice house, a new summer 
house, ^tool and maehine house. There was also upon the place 
about 52 acres of hardwood timber, and about 80 acres in pine, and 
the whole farm was in the best state of fertilization The agent 
whom Mr. Sharp consulted in relation to the purchase of the farm 
had no instructions or directions whatever from the defendant except 
that the defendant would accept the sum of $15000.00 for the farm. 

By reason of the charges of fraud and misrepresentations made in 
the Bill, the defendant has answered the same fully, but she reserves 
her right to object to the sufficiency of the same by reason of the 
laches of the plaintiff in bringing this suit, and by reason of the 
fact that the defendant has the right to stand on the integrity of her 
contract of sale with the plaintiff, and she denies that the 

13 Court has any jurisdiction to require her to abate any part 
of the purchase price which the plaintiff agreed to pay. At 
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the time of the sale to the plaintiff, the defendant would not have 
sold said farm, as it then stood, and as it now stands in the pos.es- 
sion of the plaintiff, without regard to its precise area for less than 
$15300.U0 and she refuses to consent to accept a smaller sum for 
said farm, as the plaintiff asks the Court to require her to do. 

And having fully answered the Bill of Complaint, and the rule 
issued thereon, she prays to he hence dismissed. 

MARY E. DULIN. 

I do solemnly swear that I have read the foregoing answer by me 
subscribed and know the contents thereof; that the matters and 
things therein stated of my personal knowledge are true, and those 
things stated upon information and belief 1 believe to be true. 

MARY E. DULIN. 

Subscribed and sworn to before me this 21st day of November, 
A. D. 1913. 

[seal. ] FREDERICK R. GIBBS, 

Notary Public, D. C. 

14 Defendant’s Exhibit No. 1. 

Aug. 24, 1907. 

At the request of A. B. Dulin I surveyed the farm known as 
Broadlands,—beginning at a stone pile on the North margin of the 
Greenwich Brentsville road and following the meanderings of said 
road 70.18 chains to set stone between two box oaks corner to 
Marsteller, Reid & House; Thence N. 48M> E. 5.75 ch. to old marked 
red oak and hickory sapling; Thence N. 29^° E. 15.70 ch. to stake 
and stones, Thence N. 16 MU E. 27.50 ch. to stone pile near an old 
marked white oak; Thence N. 51%° E. 15.83 chains to stake and 
stones about five feet west of small black oak; Thence N. 59 % 0 W. 
9.70 ch. to large rock and marked white oak on margin of cli ft; 
Thence N. 79 l /i E. 1.50 ch. to stake about 10 feet east of large rock 
near south bank of Bioad Run ; Thence N. 34 Vk E. 2.71 ch. to bank 
of B. run near bunch of Birch saplings; Thence following the 
meanderings of the run making the west & south banks the boun¬ 
dary 42.11 chains; Thence crossing run N. 74M>° W. 2.12 chains; 
Thence making the North bank of the run the boundary and follow¬ 
ing the meanderings of said run 60.98 chains; Thence crossing said 
run S. 20V 2 E. 1.18 ch. to birch saplings; Thence S. 5 W. 6.50 ch. 
(leaving the run) to stone pile in a wash on the side of a steep hill; 
Thence S. 8 E. 7 ch. to middle of stream at a sudden bend therein; 
Thence following the meanderings of the run, making the center 
the boundary, to old bed of run then- with said old bed, in all, 1501 
chains to a birch to which wire fence is nailed. Thence S. 47%° 
W. 22.44 chains to pile of stones near cedar & persimmon 

15 bushes, on the East margin of the Greenwich-Brentsville Road, 
the same being the beginning, containing Five Hundred & 

seven Acres and twenty-eight poles more or less. 

G. W. GARNER. 


(Here follow photographs marked pages 16, 17, and 18.) 
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Defendant's Exhibit No. 3. 


Washington, D. C., October 31, 1911. 
Mr. C. C. Lancaster, Corcoran B'ld’g, City. 


Dear Sir: A few days ago I received abstract title for the farm 
in Virginia purchased by me from Mrs. Dulin. I then sent to Ma¬ 
nassas for the bill for taxes for this year and have since paid that 
bill. I therefore enclose herewith statement of account with Mrs. 
Dulin, to date. 

When purchasing the farm, Mrs. Dulin desired that some of the 
horses remain there and four staid on the place for four months, 
when they were delivered to Mr. Washington. Everything I re¬ 
tained in the way of stock, etc., T have paid for, with the exception 
of the telephone and some old lumber lor which I agreed to pay 
$15.00. This item of credit you will find on the statement. I send 
with statement check to balance. 

Very respectfully yours, 


A. L. 


JAMES SHARP. 


20 Opinion. 

Filed November 28, 1914. 

******* 

On or about May 9, 1911, the defendant conveyed to the plaintiff 
real property in the State of Virginia described in the deed as 
follows: 

“All that certain tract or parcel of land, with all improvements 
thereon and all of the appurtenances thereunto belonging or in any¬ 
wise appertaining, situated in Brentsville Magisterial District, Prince 
William County, Virginia, on the road leading from Bristow to 
Greenwich, and bounded by the Greenwich and Brentsville Road, 
the lands of Michael House, George Hunton, and Samuel Simpson 
and Broad Run, containing 500 acres, more or less, and being the 
same land conveyed to William Adamson, trustee for Emma Young 
Adamson, by William Assheton, trustee for Elizabeth Assheton* 
on the 19th day of June, 1871, and recorded the 20th day of June, 
1871, in Liber 31, page 435, of the Land Records of Prince William 
County, Virginia.” 

The consideration named in the deed was $15,000, of which 
$5,000 was paid in cash on the delivery of the deed, and the bal¬ 
ance evidenced by four promissory notes of $2,500 each, payable 
on or belore one, two, three, and lour years from May 9, 1911, se¬ 
cured by a deed of trust on the property conveyed. The plaintiff 
entered into possession of the property, made certain improvements 
thereon, paid two of the notes with interest on the principal indebt¬ 
edness, and then had a survey of the property made for a certain 

2—2784a 
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purpose, which he claimed showed that there were 392.35 acres in 
the farm instead of 500 acres, the amount mentioned in the deed. 
Shortly alter such discovery he notified the defendant of the short¬ 
age and requested that it be made good by an abatement of the 
purchase price. Not satisfied of the accuracy of this survey 

21 he had another one made, which it is claimed showed that 
the farm contains 422 acres, and he claims an abatement 

on the basis of this survey. 

The defendant questioned the accuracy of the last-mentioned 
survey practically in two respects only: one was in regard to whether 
or not the surveyor had wrongfully assumed that a certain fence was 
not the boundary fence between the plaintiff’s property and adjoin¬ 
ing property; and the other was as to whether or not a certain island 
called “Dog Island” admittedly a part of the plaintiff’s property, 
had been included in the survey. There was a wire fence running 
through certain woods on the property and some distance from it was 
what was a worm fence, so designated in the testimony. The survey 
went between these two fences and the claim of the defendant is that 
it should have taken the worm fence as the boundary. Had this 
been done, the survey would have shown 10 acres, approximately, 
more than it does. The plaintiff testified that when lie visited the 
property the wire fence was pointed out to him as the boundary. 
His son, who was a witness, testified to the same effect, saying that 
a son of the defendant pointed it out, and the latter testified sub¬ 
stantially in corroboration. The surveyor testified that the survey 
included a larger area than if he had taken the wire fence as the 
boundary, not stating how much, but he testified also that the fence 
coincided very closely with the courses that were given in a deed 
to some adjacent property, the deed for which he was obliged to 
examine because in the deed to the plaintiff no courses were given. 

It was satisfactorily shown that “Dog Island” was not 

22 included within the lines of the survey on which the plain¬ 
tiff relied at the trial. 

Annexed to the answer is a survey admitted in evidence. It is a 
survey made for the delendant by one Garner, and there were of¬ 
fered" in evidence notes made by him explaining the survey. He 
was not called as a witness, however, and his failure to do so was 
not explained. The testimony of the surveyor employed by the 
plaintiff' satisfactorily establishes that it is impossible to determine 
from the Garner survey and notes what the area of the farm is. 

It will be taken as established then that the farm* contains only 
422.584 acres and the question is whether under the circumstances of 
this case the plaintiff is entitled to the relief which he seeks because 
of this shortage. 

The interpretation of the deed to the plaintiff must be according 
to the law of the State of Virginia, where the land conveyed by 
it is located, and the decisions of the courts of that State are con¬ 
trolling. 

Bendey vs. Townsend, 109 U. S. 665. 

Orvis vs. Powell, 98 N. Y. 176, 

In re Kellogg, 113 Fed. Rep. 120, 
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An examination of the decisions of the courts of Virginia shows 
that the rules of law laid down by them are as stated in 

Benson vs. Humphreys, 75 Va. 198, 

and they are there laid down as follows: 

“First. Every sale of real estate where the quantity is referred 
to in the contract, and where the language of the contract does not 
plainly indicate that the sale was intended to be a sale in 
23 gross, must be presumed to be a sale per acre. 

“Second. The language ‘more or less,’ used in contracts 
for sale of land, must be understood to apply only to small excesses 
or deficiencies, attributable to variations of instruments or surveyors, 
etc. When these terms are used it rather repels the idea of a con¬ 
tract of hazard, and implies that there is no considerable difference 
in quantity. 

“Third. While contracts of hazard are not invalid, courts of equity 
do not regard them with favor. The presumption is against them, 
and while such presumption may be repelled, it can only be ef¬ 
fectually done by clear and cogent proof. 

“Fourth. The burthen of proof is always upon the party assert¬ 
ing a contract of hazard; for the presumption always being in favor 
of a sale per acre, a sale in gross or contract of hazard, must be 
clearly established by the facts. 

“Fifth. Where the parties contract for the payment of a gross 
sum for a tract or parcel of land upon the estimate of a given 
quantity, the presumption is that the quantity influences the price 
to be paid, and that the agreement is not one of hazard. 

“Sixth. Whether it be a contract in gross or for a specific quantity 
depends, of course, upon the intention of the contracting parties, 
to be gathered from the terms of the contract and all the facts and 
circumstances connected with it. But in interpreting such con¬ 
tracts the court, not favoring contracts of hazard, will always con¬ 
strue the same to be contracts of sale per acre, wherever it does not 
clearly appear that the land was sold by the tract, and not by the 
acre.” 

S06 also 

Watson vs. Hoy, 27 Gratt. 698. 

Camp vs. Norfleet’s Adm’x, 83 Va. 380. 

There is very little if any substantial conflict in the testimony 
of the circumstances leading up to the execution and delivery of the 
deed. The property was called to the attention of the plaintiff by 
a real estate agent, to whom the defendant paid a commission for 
his services in procuring a purchaser for the property. This agent 
testified that a son of the defendant called his attention to 
24 the property, telling him that it contained 500 acres and 
naming the price. The defendant’s son testified in substance 
that he had no recollection of mentioning to the agent the number 
of acres, but admits that the agent knew that it was claimed that 
the property contained 500 acres. There is no question that the 
plaintiff was told that there were 500 acres in the farm, and in 
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fact, it is admitted by everybody that in dealing with regard to the 
property it was assumed that it did contain that amount of land 
and the answer so alleges. In the contract of sale the farm is stated 
to contain 509 acres more or less. It does not appear why this figure 
was named. The Garner survey states that the tract contains 507 
acres, 28 poles. The fact that the defendant was in better position 
to know the quantity of land than was the plaintiff is a circumstance 
to be considered; so is the fact that the gross price divided by the 
number of acres produces a round sum, namely, $30, as the sum 
per acre. See 

Emerson vs. Stratton, 107 Va. 303, 

where the price per acre on such a division would have been a very 
remarkable one to have been agreed upon. 

The defendant testified in regard to the Garner survey as fol¬ 
lows : 

“Q. How did that survey happen to be made?” 

“A. Why, out of curiosity, I just wanter perhaps to, if I might 
sell it some time, and I thought I would have it surveyed, and it 
has never been less than 500 acres; it was 507.” 

This would seem to indicate that she named the selling price 
with reference to the number of acres which the farm was 
25 supposed to contain. In a letter from the defendant to the 
plaintiff (Exhibit No. 4) which was written because of a 
letter received by her from the plaintiff’s attorney in regard to the 
alleged shortage in the acreage of the farm she says: 

“I have a certificate of survey made on August 24, 1907, giving 
the acreage as 507 acres more or less,” 

and refers the plaintiff to her attorney for “any further statement 
regarding this matter,” not claiming in any way that she had sold 
the farm as a tract at a lump sum, but rather leaving it to be in¬ 
ferred that she sold it as so many acres. 

The fact that the property was referred to as “Broadlands” in 
the contract and that the defendant visited it before agreeing to 
purchase have not been overlooked, the testimony not showing that 
the plaintiff made a thorough examination of the property. 

Hurt vs. Staull, 3 Md. Ch. 2428. 

Smallwood vs. Hattun, 4 Me. Ch. 95. 

No charge of fraudulent representation is made against the de¬ 
fendant and the case was tried and is decided upon the basis of 
a mutual mistake of fact. 

The testimony without reference to the deed shows that the sale 
was by the acre, but if it did not, it left the question in doubt and 
the deed construed with reference to the law of Virginia would re¬ 
solve the doubt in favor of such a sale. 

Park vs. Whitaker, 110 Va. 122. 
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Even though the law of Virginia were not controlling the 
26 plaintiff would be entitled to recover for the decisions in 
those jurisdictions where the law is not the same as in \ ir- 
ginia nevertheless hold that in the case of a sale of real estate 
“more or less” where the shortage is so large as to indicate that 
the parties have been dealing upon the basis of a mutual mistake 
relief should be given in equity. 

On the facts of the case it does not appear that the plaintiff has 
been guilty of laches. The defendant does not show that she is in 
any worse position than she would have been if the mistake had 
been discovered soon after the conveyance to the plaintiff and he 
moved in the matter promptly after discovering it. 

The court has jurisdiction of the parties and can give relief. 
Massie vs. Watts, 6 Cranch 148. 

Pennoyer vs. Neff, 95 U. S. 714-723. 

t 

The rule of compensation in this case should be that adopted by 
the courts of Virginia, 

Tillotson vs. Prichard, 60 Vt. 94. 
and that rule is laid down in 

Yost vs. Mallicote’s Adm’r, 77 Va. 610, 

in which case the court says at page 617: 

“In such a case the general rule of compensation is according 
to the average value of the whole tract, and there are no peculiar 
circumstances in this case requiring a departure from that rule. 

There are no peculiar circumstances in the present case. The 
value of the buildings on the property when it was bought by the 
plaintiff was not very large as compared with the purchase 
27 price. The dwelling house was from sixty to seventy years 
old. 

There should be an abatement in the purchase price of $2,340, 
which should be credited by the defendant on the principal sum 
still owing by the plaintiff as of the date from which it bears in¬ 
terest 

WALTER I. McCOY, Justice. 

Decree Directing an Abatement of the Purchase Price. 

Filed December 2, 1914. 

* * * * * * * 

Upon consideration of the bill, answer, the testimony taken in 
open court on behalf of the respective parties hereto, the argument 
of counsel and, it appearing to the court from the testimony herein 
that there was a shortage of seventy-eight acres in the tract of land 
conveyed by the defendant to the plaintiff, and that the value of the 
same is twenty-three hundred and forty dollars according to the 
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measure of damages rule laid down in the opinion of the court 
filed herein, it is this 2d day of December, A. D., 1914, ordered, ad¬ 
judged and decreed that the plaintiff recover from the defendant the 
sum of twenty-three hundred and forty dollars with interest thereon 
from the 9th day of May, A. D., 1911, and that by way of dis¬ 
charge of the amount hereby decreed the defendant forthwith credit 
the plaintiff with the sum of twenty-three hundred and forty dol¬ 
lars on the principal sum still owing by the plaintiff on 
28 account of the purchase herein as of May 9, 1911, by way of 
abatement of the purchase price and, 

It is further ordered that the plaintiff recover from the defendant 
his costs herein. 

By the Court: 

WALTER I. McCOY, Justice. 


Order for Appeal and Citation. 

Filed December 22, 1914. 

******* 

• 

The Clerk of said Court will please note and enter an appeal to 
the Court of Appeals of the District of Columbia from the final 
decree made herein on the 2d day of December, 1914, and issue 
citation accordingly. 

M. J. COLBERT, 
Attorney for Defendant. 


29 In the Supreme Court of the District of Columbia. 

No. 32239. In Equity. 

James Sharp 
vs. 

Mary E. Dulin. 

The President of the United States to James Sharp, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court., 
pursuant to an Appeal noted in the Supreme Court of the District 
of Columbia, on the 22" day of December, 1914, wherein Mary E. 
Dulin is Appellant, and you are Appellee, to show cause, if 
any there be, why the Decree rendered against the said Appellant, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable J. Harry Covington, Chief Justice of the 
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Supreme Court of the District of Columbia, this 22" day of Dec. 
in the year of our Lord one thousand nine hundred and fourteen. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By F. E. CUNNINGHAM, 

Ass’t Clerk. 


Service of the above Citation accepted this 22 dav of December, 
1914. 

E. HILTON JACKSON, 

Attorney for Appellee. 


29V2 [Endorsed:] (6.) No. 32239. Equity. James Sharp vs. 

Mary E. Dulin. Citation. Issued - —, 19—. Served 

cop- of the within Citation on - -. - -, Marshal. 

-, Attorney for Appellant. 


30 


Memorandum. 


December 22, 1914.—Bond on appeal for $3,500 approved and 
filed. 


Order Extending Time for Filing Statement of Evidence, &c. 

Filed January 12, 1915. 

******* 

Ordered this 12th day of January 1915 that the time for fixing 
the statement of the evidence in the above cause for use in the 
Court of Appeals and for filing the transcript of the record on appeal 
be and it is hereby extended to the 25th day of January, 1915. 

WALTER r. McCOY, Justice. 

0. K. 

E. LIILTON JACKSON, 

A tt’y for Plaintiff. 

Memorandum. 

January 13, 1915.—Digest of testimony for Court of Appeals ap¬ 
proved by McCoy, Justice,—filed. 

31 Assignments of Error 

Filed January 28, 1915. 

******* 

Mary E. Dulin, the defendant in the above cause and appellant 
to the Court of Appeals, assigns the following as errors to be con¬ 
sidered on appeal. 
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1. Supreme Court of the District of Columbia erred in granting 
the plaintiff the relief prayed for in the Bill. 

2. Said Court erred in not dismissing the Bill of Complaint. 

3. Said Court erred in decreeing that the plaintiff was entitled 
to have an abatement of any portion of the purchase price of the 
Real Estate described in the Bill of Complaint. 

M. J. COLBERT, 
Attorney for Defendant. 


Designation of Record. 

Filed January 28, 1915. 

******* 

The Clerk will please include in the Record on appeal to the Court 
of Appeals of the District of Columbia from the decree passed in 
the above entitled cause the following: 

1. The Bill of Complaint. 

2. The Answer of the defendant. 

32 3. The final decree. 

4. Notation of filing of bond. 

5. Notation of various orders of extension of time for filing state¬ 
ment of evidence and transcript of record. 

6. Assignments of error. 

7. The two original plats filed in evidence. 

8. This designation. 

9. Opinion of the Court. 

M. J. COLBERT, 

Attorney for Defendant. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 


33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

l, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 32, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 32239 in Equity, 
wherein James Sharp is Plaintiff and Mary E. Dulin is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of February, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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34 In the Supreme Court of the District of Columbia. 

Equity. No. 32239. 

James Sharp 
vs. 

Mary E. Dulin. 

Digest of Testimony Taken in Open Court Before Mr. Justice McCoy. 

The plaintiff offered in evidence a written contract dated April —, 
1911, between himself and the defendant, which contract is as fol¬ 
lows: 

Washington, D. C., April — , 1911. 

$500. 

Received of James Sharp of Washington, D. C., a deposit of Five 
Hundred Dollars ($500) to be applied as part payment in purchase 
of the farm known as “Broadland Farm,” situated on Broad Run 
in Prince William County in the State of Virginia, containing about 
Five hundred and nine (509) acres, more or less, together with all 
the improvements and farming implements including two wagons 
thereon, now owned by me. 

Price of property Fifteen Thousand Dollars ($15,000). 

Terms of sale: 

Cash. Five Thousand Dollars ($5,000) and the balance in four 
equal installments of Twenty-five Hundred Dollars ($2,500) pay¬ 
able in one, two, three and four years, evidenced by four Promissory 
Notes signed by the purchaser and secured by a deed of trust on the 
above described property at the rate of six per cent (6%) per annum 
until paid; with privilege of payment at any interest period 
by giving sixty days’ notice; said interest payable semi-annually 
at the American Security and Trust Company of this City. 

The purchaser herein agrees as a further consideration to pay 
for the growing crops now on said farm the sum of One Hundred 
Dollars ($100). 

35 Property sold free of incumbrance. Title to be good by 
record or deposit to be refunded. Examination of title and 

all conveyancing at the cost of the purchaser. 

Taxes and insurance to be adjusted by calculation to date of 
transfer. 

Purchaser is required to make full settlement in accordance with 
the Above terms of sale within forty days from this date. If pur¬ 
chaser fails to make full settlement within the time herein specified, 
the deposit will be forfeited. In the event of forfeiture of deposit, 
the purchaser is not relieved from obligation to comply with the 
terms of sale. 

The vendor to execute the usual specific warranty deed. 

MARY E. DULIN, 

Sole Owner. 




3—2784a 
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I agree to the above terms of sale. 

JAMES SHARP. 

— a 

In duplicate. 

Witness: 

C. C. LANCASTER, 

The plaintiff thereupon offered in evidence a Deed dated May 9, 
1911, from Mary E. Duiin to James Sharp conveying the land in 
controversy, which deed is as follows: 

This Deed: made this 9th day of May, A. D., 1911, by and be¬ 
tween Mary E. Duiin of Washington, District of Columbia, party 
of the first" part, and James Sharp, of the same place, party of the 
second part, said party of first part being a widow and sole heir at 
law of Albert Brown deceased. 

Witnesseth: That the said party of the first part, for and in con¬ 
sideration of the sum of Fifteen Thousand Dollars, cash to her in 
hand paid or secured to be paid by the said party of the second part 
at or before the sealing and delivery of this deed, the receipt whereof 
is hereby acknowledged, does hereby grant, bargain and sell, 
36 release, assign, and confirm, with general warranty of title, 
unto the said Janies Sharp, and his heirs and assigns, in fee 
simple, forever: 

All that certain tract or parcel of land, With all improvements 
thereon and all of the appurtenances thereunto belonging or in any¬ 
wise appertaining, situated in Brentsville Magisterial District, Prince 
William County, Virginia, on the road leading from Bristow to 
Greenwich, and" bounded by the Greenwich and Brentsville Road, 
the lands of Michael House, George Hunton, and Samuel Simpson 
and Broad Run, containing 500 acres, more or less, and being the 
same land conveyed to William Adamson, trustee for Emma Young 
Adamson, by William Assheton, trustee for Elizabeth Assheton, on 
the 19th day of June, 1871, and recorded the 20th day of June, 1071, 
in Liber 31, page 435, of the Land Records of Prince William 
County, Virginia, to which deed reference is hereby made for more 
particular description of said property. 

To have and to hold the land hereby conveyed, with the appurt¬ 
enances aforesaid, unto the said James Sharp; and his heirs and 
• assigns, in fee-simple, forever: 

And the said party of the first part does hereby covenant that she 
has the right to convey the said property: That she has done no act 
to encumber the same; that the said James Sharp and his heirs and 
assigns, shall have quiet and peaceable possession of the said prop¬ 
erty, free from all encumbrances, forever; and that she will execute 
such other and further assurances thereof as may be legally re¬ 
quisite ; 

Witness: the following signature and seal: 

MARY E. DULIN. [seal.] 





MARY E. DULIN VS. JAMES SHARP. 


19 


District of Columbia, To wit: 

I, James W. Wood, a Notary Public, in and for the District of 
Columbia, do hereby certify that Mary E. Dulin, party to a certain 
Deed, bearing date the 9th day of May, A. D., 1911, and annexed 
hereto, personally appeared before me in said District the said Mary 
E. Dulin being personally well known to me as the person who 
executed said Deed and acknowledged the same to be her act and 
deed. 

Given under my hand and seal this 9th day of May, A. D., 1911. 

JAMES W. WOOD, 

Notary Public, D. C. 

37 The plaintiff further offered in evidence a Deed of Trust 
made by James Sharp to Charles C. Lancaster and E. Hilton 

Jackson, Trustees, to secure the deferred portion of the purchase price 
of the property, which is described in the same manner as in the 
deed above mentioned. 

Thereupon, the plaintiff testified in his own behalf as follows: 

I am the plaintiff in this case and have resided in the District 
of Columbia for nineteen years. I identify the contract between 
Mary E. Dulin and myself and recall the circumstances in regard 
thereto. Mr. W. F. Holtzman, a real estate agent in the District of 
Columbia, first brought this land to my attention. I was looking 
for a farm to purchase and Mr. Holtzman came to me and told me 
of this farm known as “Broadland”, containing 500 acres, which he 
said he thought I could buy for about $15,000. On that representa¬ 
tion I went down to look at the rarm and while there met Mr. Dulin, 
and his foreman, Mr. Bass. Mr. Dulin is the son of Mrs. Dulin, 
the defendant. In looking over the farm and talking about it the 
conversation revolved a good many times about the acreage; it 
was always represented to me as 500 acres; when a specific amount 
was mentioned it was 509. acres. So that I had it in mind very 
clearly that I was buying a farm of 500 acres to 509 acres. At 
that time when I was looking at the farm there were present my son, 
C. J. Sharp, and his wife, Mrs. C. J. Sharp, and Mr. Holtzman. Mr. 
Dulin was on the farm at the time. He was at the house. After 
this examination I negotiated through Mr. Holtzman to purchase 
this farm offering in part payment some property in Ana- 

38 costia. Afterwards I came in contact with Mr. Lancaster, 
who acted as Mrs. Dulin’s attorney. They refused to take 

the property in Anacostia in part payment and then I agreed to pur¬ 
chase it at $15,000, $5,000. cash, and $10,000 to be given in notes 
secured by the farm. This contract was presented to me for signa¬ 
ture by Mr. Lancaster and was signed in his office. Neither I nor 
my attorney had anything to do with the preparation of the prelimi¬ 
nary contract. I read it over and it was satisfactory to me, provided 
the farm had 500 acres, which I supposed it had. I deposited $500. 
on condition that the property was to be conveyed to me in good 
title. When Mr. Jackson passed upon the Deeds and the certificate 
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of title I paid the balance of $5,000. and executed a Trust Deed for 
$10,000. I don’t know positively that I ever saw Mrs. Dulin. There 
was a lady in the office at the time this contract was signed. I didn’t 
see her sign it and don’t know whether the lady was Mrs. Dulin or 
not. After the execution of the Deed, there was very little in fact 
no fencing on the property of a stable nature. I have, since owning 
it, been putting fences on the property and was desirous of putting 
a fence along the line of the property. Along one side especially 
the only fence was barbed wire strung along trees in the timber. 
It was crooked and not evidently in line. I desired to have an 
accurate survey that I might, when putting a permanent fence in, 
put it on the exact lines. I employed Mr. Downman to survey the 
entire farm and figure out the exact acreage. I have the survey 
here with me. T ater T had a survev made by Mr. Howell of Wash¬ 
ington. When I bought thi* property there was upon it a house of 
nine or ten rooms, very old and very open to the weather. It had 
a galvonized iron roof which abowed the water through in such 
quantities that the plaster fell off and some papering which I had 
done was absolutely ruined. The walls consisted of wide 
39 clapboards on the outside, which were not tight and were 
plastered on the inside. There was no lining or anything 
of that kind so that the house was so cold in winter that it was prac¬ 
tically uninhabitable. There was no comfort to be had in it in 
cold weather, whatever. I found a comparatively new barn, two or 
three years old, in a good state of preservation and had room for 
several horses. It was about 36 by 60 feet. I have had quite a little 
experience in having buildings erected for me. One thousand Dol¬ 
lars was a very liberal estimate value ot the house as it was then. 
The barn would cost new $1,400 or $1,500, whatever the deprecia¬ 
tion would be in two or three years. Apart from the actual deprecia¬ 
tion it was in good condition. There was an old building. There 
was an old cow barn that would perhaps cost a $100. to put up. 
The roof was in a very bad condition so that it leaked. There was 
a chicken shed which was of no value whatever. In fact I gave it 
away. Apart from the House and barn the value of the improve¬ 
ments would be perhaps $100 or $150. I paid extra for the person¬ 
alty that went with the transfer. On cross-examination the witness 

teJtified^ ^ Holtzman when he approached me about the pur¬ 
chase of this property. He represented himself as having that prop- 
ertv for sale. He said he had a farm in Virginia for sale known as 
“Broadland” owned by Mrs. Dulin. He said there was a farm with 
500 acres in it. I had been part owner of farms before. I don’t 
know the difference between a farm of 500 acres and a farm of 
392 acres, in a farm like that. I didn’t have a survey made in the 
first place, because I trusted to their representation as containing 
500 acres/ I didn’t trust to their representation as to the title. I 
don’t think the one was as important as the other. I went down and 
looked at the property. Mr. Dulin said to me when I met him that 





r 


MARY E. DULTN VS. JAMES SHARP. 2! 

it contained 509 acres. I didn’t ask him for the survey or if 

40 he had a survey. He didn’t show me one. 1 don’t think all 
of *he farm was enclosed. I don’t think a fence went around 

the outside of it in some places. Broad Run was a boundary line 
of nearly one-third of the farm. That boundary I could see. The 
road is the boundary of about another one-third. There was a fence 
on one part of the farm, but only an irregular fence on one side 
consisting of barbed wire strung all along the trees. I was informed 
there by Mr. Dulin or Mr. Holtzman that one of the fences was not 
on the exact line. The fence on the left side of the plat is a fair fence. 
The fence on the right side was irregular, and perhaps not quite on 
the line. The plat referred to is filed with the answer of the defend¬ 
ant, Mary E. Dulin, and referred to as Defendant’s Exhibit No. 1. 
Mr. Downman made the first survey, which I had made. Mr. Howell 
made the second survey. I understood that the survey of Mr. Howell 
was made by the Deed lines. I never supposed I owned any property 
but what had been deeded to me. I have no knowledge myself as 
to how the survey was made. 

Q. Did you buy this farm by the acres? 

A. I bought it supposing it contained 500 acres, which was the 
bases of my calculation of its value. 

Q. Was there any discussion between you and Mr. Dulin or any¬ 
body else as to how much that farm was worth per acre? 

A. No. I bought it—$15,000. for 500 acres. 

Q,. You bought the whole farm for a lump sum? 

A. With the representation that it was 500 acres. 

I think I had a conversation with Mr. Holtzman that I was buy¬ 
ing it at $30. per acre. I paid practically no attention to the value 
of the buildings on the place, although the house was worth $1,000. 
and a new barn was worth $1,400 or $1,500. and the rest of the struc¬ 
tures on the place were worth from $100. to $150. I don't think I 
told Mr. Dulin anything about the question of the value of the farm 
per acre. It is not the fact that after Mr. Holtzman failed to 

41 make a trade for the Anacostia property that he dropped out 
of the transaction altogether. I consum-ated the purchase, 

that is by signing the preliminary contract with Mr. Lancaster. I 
don’t think Mr. Holtzman was present when the contract was signed. 
But it was not signed by me until Mr. Lancaster agreed that Mr. 
Holtzman was to be recognized as the agent. Mr. Holtzman was 
uncertain as to whether or not the matter was to be taken out of his 
hands as the representative, and I said unless he was recognized 
I would not buy it. I insisted that he should not be pushed out of 
the thing. Mr. Holtzman’s commission was to come from the seller. 
I concerned myself about retaining him in the transaction, because 
I thought it was a fair deal. Mr. Lancaster took the attitude that 
Mr. Holtzman was not in the matter, and I think he told me so. 
He said that Mr. Holtzman was no longer in this transaction. This 
was in his office. I observed the condition of the house when I went 
to look at the farm. I don’t blame anybody for the condition of the 
house or the other structures on the farm. I had the opportunity of 
having a survey made but didn’t make it. 
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On redirect examination the witness testified as follows: 

When I met Mr. Lancaster at his office it was finally agreed that 
Mr. Holtzman should be recognized as the agent in the sale of the 
property. Mr. Holtzman told me that he had received his commis¬ 
sion. The fence which was pointed out to me as not being on the 
line was the fence on the right hand side of the plat, known as De¬ 
fendant’s Exhibit No. 1. There was a stone in the road beyond 
the boundary of the fence taking in more land than the fence did, 
which was pointed out to me as the corner stone of the property. I 
was given to understand that the Deed lines went outside the visible 
lines of the fence. The survey Mr. Ilowell made, as now staked out, 
is on the outside of the line of the visible fence that was there. 
When I visited this property with Mr. Holtzman and Mr. 

42 Dulin we went around the fields that were being cultivated 
down to the bottom land and just walked in to the edge of the 

timber. We didn’t walk around the entire boundary of the ground. 
The entire boundary of the Marsteller side is all through the timber. 
I didn’t walk through that. One considerable boundary of the 
property was the stream. We followed the meanderings if that 
stream just partially. T received a letter signed by Mrs. Dulin 
shortly after the proceedings were instituted. After reading letter, 
witness said It was before the suit was brought but after she had 
received notice from my attorney. The letter referred to was there¬ 
upon offered in evidence and is as fallows: 

“The Connecticut/’ Saturday. 

“My Dear Mr. Sharp: I received a letter from a lawyer repre¬ 
senting you the other day, but have lost or mislaid same, so that I 
thought it best to address you on the subject of his complaint, viz: 
that the acreage of Broadland's Farm was misrepresented to you 
when you made the purchase. 

“I have a certificate of survey made on August 24, 1907 giving the 
acreage as 507 acres more or less. 

“Any further statement regarding this matter can be settled be¬ 
tween your lawyer and my son. 

“Respectfully, 

“MARY EVELYN DULIN.” 

No plat was ever submitted to me before I saw the farm. I said 
that the line of the survey made by Mr. Howell was outside of the 
visible lines of the fence that was there. I never saw the Garner 
plat so called before I bought the property. When talking about 
the lines indicated on the plat I had reference to the Howell plat. 
I never saw the Garner plat before the suit was instituted. 

Thereupon the plaintiff called as a witness George E. Gar- 

43 rett, who testified as follows: 

I have been a civil engineer for about fifteen years. I had 
the usual training that accompanies a civil engineer course at Mil- 
lersville, Pennsylvania. I have been doing civil engineer work in 
the field for continuously fifteen years past. Before that time there 
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was an interruption of about ten years. I am now with the firm 
of D. J. Howell & Son in Washington and have been for about two 
years. During the past fifteen years I occupied for eleven years the 
position of surveyor in Alexandria County, Virginia. My work 
consisted of a varied character of engineering work, principally land 
surveying of both large and small areas. I was called upon by Mr. 
Howell to make a survey of the Broadland Farm and made the sur¬ 
vey from March 23 to March 28, 1914. At the time I made the sur¬ 
vey I had in my possession the Deed from Mary E. Dulin to James 
Sharp dated May 9, 1911. I also had an abstract of the title to the 
land in my possession. 

This abstract of title was thereupon offered in evidence and is as 
follows: 

[Abstract not furnished.] 


44 I believe I had in my possession a copy of the Garner sur¬ 

vey. I identify the blue print of the original plat which I 

This blue print was thereupon offered in evidence. I also identify 
the description of the Broadland’s property giving the full descrip¬ 
tion of the property and following that up with such statements as 
are necessary to designate the lines which we located, this docu¬ 
ment was thereupon offered in evidence. The witness continuing 

stated as follows: , „ 1 

1 went upon the land on March 23, 1914 and walked o\er what ap¬ 
peared to be the line of the property. We worked on the property 
lines for several days with such data as 1 had previously acquired 
by going to Manassas and searching the land records there for de¬ 
scription of the property itself, and of the contiguous property. Ma¬ 
nassas is the County seat of Prince William Caunty and I went there 
for such documents as would bear upon such questions of the con¬ 
tinuous property. I had the Deed of the property with me and the 
abstract of title which were just offered in evidence. I examined 
the records at the Clerk’s Office in Manassas and made such copies 
of the descriptions that were incorporated in the Deeds as were 
necessary to define the lines of the property. Then I went upon the 
property. There were some inscriptions of contiguous property as 
to which I didn’t find the proper information, and 1 had been at 
Manassas to acquire that. After working on the property for a few 
davs I went to Manassas again and obtained the additional descrip¬ 
tions of the contingous properties that were necessary to make the 
survev The description which was embodied in the Deed conveying 
this property to Mr. Sharp was so vague that it was impossible to 
make a survey by that description. In other words, there were no 
courses given‘whatever, but the properties were only described by 
bounds, by which I mean continuous property holders names. 

45 The property is described as follows: 

“And bounded by the Greenwich and Brentsville Koad , 
that is a public highway, “the lands of Michael House." That was 
a description I had to obtain. That property is now owned by a 
man named Gough; “George Hunton” who owned the property 
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which is owned at present by the Ellis heirs; “and Samuel Simp¬ 
son;” he was another man who owned the property which is now 
owned by the Ellis heirs. I obtained those descriptions when I 
was at Manassas on the first occasion. The other boundary of the 
property is, from this description, “The lands of Michael House, 
George Hunton and Samuel Simpson and Broad Run.” Broad 
Run is quite a wide stream and surrounds the property for a con¬ 
siderable distance. I obtained descriptions of the Ellis property 
and had a number of descriptions of other properties the names 
of which were similar, but which I found did not bind on this prop¬ 
erty, and were later on discarded. After getting on the ground 
to make the survey I went upon this ground that was described as 
Michael House's property, and found it was owned by a man by 
the name of Joseph W. Gough, and I obtained a description of that 
property from a deed which Mr. Gough had in his possession. That 
deed was dated October lfith, 1838, and it purported to be recorded 
in Liber 15, page 237 of the Land Records of Prince William 
County, whereby Margaret Lee conveyed the property to Michael 
House. When I went to Manassas the second time, I endeavored 
to look at this deed but ascertained that the book in which it had 
been recorded had been lost during the Civil War; but the Deed 
I took the copy from was an old deed which I got from Mr. Gough 
himself. Another description which I found was one of the eon- 
tierous properties, is in the name of Marsteller to which there is a 
reference made in the abstract of title. T think prior to Mrs. Dulin’s 
owning this property. The property was purported to contain 650 
acres of land. That included a piece of property on the 
46 opposite side of Broad Run, and which in some way was 
separated from this property and I think it appears in the 
abstract. In the abstract of the property when it was supposed to 
contain 650 acres it described the property as being bounded on one 
side by the road from Greenwich to Brentsville; on the other side 
by the land belonging to Sally Green and Michael House. I think 
the property that it refer-ed to as being the property of Sally Green 
is the property which is now the Marsteller property. Three of the 
lands referred to in a Deed dated June 18, 1870 from Lewis A. 
Marsteller and wife to Mary A. E. Marsteller and Charlotte M. 
Marsteller had a very important bearing on the location of part of 
the east line of Mr. Sharp’s property. T developed that fact by 
taking the description and actually laying it out on the ground, and 
finding two well established monuments on the ground from which 
to get the lines. I had the deed from Dulin to Sharp before me all 
the time simply as a guide. On the survey the Marsteller property 
is shown and there is a stone setting on the South of the Green¬ 
wich and Brentsville Road. There is also the property lines between 
what is now the Joseph Gough property and the Marsteller property 
in the set stone. In the Marsteller property there is a distance given 
beyond this stone up to the corner which is given as 148 poles or 
2442 feet and on the Gough land it was given as 140 poles or 2310 
feet. I had the stone on the South side of the Greenwich and Brents- 
ville Road. By deducing the bearings on the Marsteller property 
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I was able to connect the stone on the South side of the Greenwich 
and Brentsville Road. By the Deed of Margaret Lee to Michael 
House I was enabled to locate the lines along the West side of the 
Joseph Gough property, and from the deed of the Ellis property 
which formerly had been the Hunton property. 1 had the descrip¬ 
tion of the Ellis property and located this line from the Brentsville 
Road to an angle or point in the east line of the Ellis property, and 
from the Ellis property I followed the lines of Broad Run 

47 as they actually existed, going northwardly and thence east¬ 
wards and thence Southwardly back to the property of 

Joseph W. Gough, and I found from a careful computation of these 
boundaries that the area of the farm including one-half of Broad 
Run was 422.584 acres. And exclusive of Broad Run it contained 
413.584 acres. There were two monuments particularly that en¬ 
abled a definite relocation of the lines, that was a monument in the 
property line dividing the property of Gough and Marsteller and 
the other was a monument on the south side of the Greenwich and 
Brentsville Road and probably at the southwest corner of the Mars¬ 
teller property. With regard to the line along the Ellis property, 
I had to go into the lines of that property which were almost remote 
to this property. On the Ellis property there was a monument 
along the side "of the stream considerably removed up, the outside 
of which was given from the stream to that monument and along 
the West side of the Sharp property, immediately adjoining the 
Ellis property. In addition to that there is a fence along this Ellis 
property that conforms very closely with the lines of the Deed. It 
is not exactly straight. In some places they strung the wire on the 
trees and slightly departed from the line in order to string the wire. 

In response to the question by the Court, witness said: Where 
I found monuments in the deeds the lines were described by courses 
and I retraced those courses in order to recover points at which 
angles formed themselves between the established monuments, that 
the monuments were used as a basis for. The wire strung on trees 
made the fence that now exists or existed at the time I made the 
survey between the property of Mr. Sharp and William Ellis’ heirs, 
and that fence coincided very closely with the courses that were 
given in the deed of purchase by William H. Ellis. That fence 
extended from the Brentsville Road to Broad Run, but not in a 
straight line. The present Broad Run departs from the property 
considerably north of where the end of this straight line is, but the 
fence practically represents one of the courses as mentioned 

48 in the Ellis Deed. I worked actually five days on the sur¬ 
vey ; one day was consumed in making the trip to Manassas. 

I was assisted by two men from Mr. Howell’s Office. They were 
Charles Hunt and Joseph Travers. I used Mr. Hunt as instru¬ 
ment man and Mr. Travers as general man. They were very com¬ 
petent men, both having had very considerable experience. I should 
say wide experience. I helped them to measure the courses myself. 
Bearing in mind the description of the deed from Dulin to Sharp 
and the abstract of title the area of the property conveyed by Mrs. 
Dulin to Mr. Sharp as described in that deed is 416.584 acres using 

4—2784a 
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Broad Run as a boundary, and to the middle of Broad Run it con¬ 
tains 422.584 acres. There was a question in my mind as to whether 
it embraced one-half of the stream or not and for that reason the 
area is given both ways in our description on the plat. I made a 
great many computations before I was ever able to make the plat. 
I first made the computations myself and 1 believe two assistants 
in the office checked them. Mr. Howell went over the work we 
made in the office and after doing that he went down to the farm 
with me after the survey had been completed and after the map had 
been made up. After that trip and the work done by Mr. Howell 
by way of verification the area remained the same. About the only 
consideration I gave to the Garner survey was with regard to its 
reference to the ownership of one of the contiguous properties in 
the name of Marsteller. That survey is an incomplete description. 
The property is described like this: “At the request of A. B. Dulin 
I surveyed the farm known as Broadlands beginning at a stone pile 
on the north margin of the Greenwich and Brentsville Road and 
following the meanderings of said road 70.18 chains to set stone 
between two box oaks corner to Marsteller,” that is the point marked 
“beginning” on the blue print. 1 would say that he gives the total 
distance as 4,681.88 feet, which might be inferred to be a straight 
line, but upon reference to the blue printe and upon reference 
49 to the sketch plat which is attached to said Garner’s descrip¬ 
tion it is apparent that the road is very irregular. Tt 
meanders very decidedly and he gives no courses along that road; 
therefore, it would be a physical impossibility to form any computa¬ 
tions from his description. The distance between two points re¬ 
ferred to according to Garner’s figures is 4331.88 feet. The sum of 
mv distances along the Greenwich and Brentsville Road from point 
8 on the blue print to the point marked “beginning” is 4237.25. 
I don’t know whether the point that he used on the Greenwich and 
Brentsville Road to begin at is the same point that I have used at 
the southeast corner of Ellis’ property. 


I had arrived at this clause: “Between two box oaks corner to 
Marsteller, Reid and House; thence North 2iy 2 ° east 15.70 chains 
to stake and stones; thence north 15%° east 27.50 chains to stone 
pile near an old marked white oak; thence north 51%° east 15.53 
chains to stake and stones about 5 feet west of small black oak; 
thence north 59%° west 9.70 chains to large rock and marked 
white oak on margin of cliiT; thence north 79V2° east 1.50 chains 
to stake about 10 feet east of large rock near south bank of Broad 
Run; thence north 34M>° east 2.71 chains to Bank of B. Run near 
bunch of birch saplings; thence following the meanderings of the 
Run making the west and south banks the boundary 42.11 chainsj 
that is without any bearings. “Thence crossing run north 74 l/ 2 ° 
west 2.12 chains. Thence making the north bank of the Run the 
boundary and following the meanderings of said run 63.98 chains; 
thence crossing said run south 20y 2 ° east 1.18 chains to birch 
saplings. Thence South 50 west 6.50 chains (leaving the Run).” 
Now, with the exception of the two crossings of the stream that he 
refers to, he gives distances here, which are very long ones, by thw 
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way, without any bearings whatever; therefore they would be of no 
use whatever in attempting to compute the area of any piece 

50 of property by which they would be described. Then he con¬ 
tinues “To stone pile in a woods on the side of a steep hill; 

thence south and east 7 chains to middle of stream at a sudden bend 
therein; thence following the meanderings of the run, making the 
center the boundary, to old bed of run.” Now that mentions the 
stream for som- distance without even giving what the distance is, 
much less the bearing of the stream. “Then with said old bed of 
run, in all, 1501 chains to a birch to which wire fence is wailed; 
thence south west 22.44 chains to pile of stones near cedar 

and persimmon bushes, on the east margin of the Greenwich- 
Brentsville Road, the same being the beginning. 

I will say that in the winding up of this description he refers to 
the point of beginning as being “near cedar and persimmon bushes;” 
he does not mention that point of beginning when he begins a de¬ 
scription of his property, but simply refers to it as a stone pile on 
the north margin of the Greenwich and Brentsville Road. Now, 
it is a physical impossibility for anybody to even plat that property, 
because there are many distances given in there without bearings, 
and then there are other distances—there is one distance particularly 
referred to or, I will say, a stretch of the stream, that is without dis¬ 
tance or bearing; in other words, without courses. 

It would be a physical impossibility for anybody to even plat 
that property from the description given by Mr. Garner, because 
there are many distances given in there without bearings and one 
distance without distance or bearing, in other words without courses. 

On the southeast corner of the property there is no fence what¬ 
ever, just an open piece of timber land and if T had gone outside 
this timber line until T found a fence I would have gotten outside 
this farm in the Marsteller property. The fence I am now speaking 
of is between no properties. It is simplv a partition fence on a 
man’s farm, that is according to the deed lines. In other words, 
the Marsteller property is bevond the fence line. The survey 

51 that I made resulted from the description that is embraced 
in the Dulin-Sharn Deed. That deed definitely described 

the land as bounded by the Greenwich and Brentsville Road, the 
land of Michael House. George Hunton and Samuel Simpson and 
Broad Run. In order to get the lines of this property the only way 
I could obtain them was to get copies of their deeds. The descrip¬ 
tion in this particular deed was not adequate to enable me to make 
an exact survey. It is a description not by courses but by bounds. 
I resorted to the records to enable me to make the description 
accurate according to the plat I have made. I could not run the 
lines with reference absolutely to the fence as showing the position 
of the property. Between points 48 and 49 on the plat there is no 
fence. There are two strands of barbed wire fastened on to trees 
at random in a northeasterly direction considerably to the west of 
where the line had been e c tablished. There is a fence which is 
evidently one of the Marsteller partition fences to the east of the 
line that has been established as the dividing line between the prop- 
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erty of Sharp and Marsteller, T should say east from it at an average 
of perhaps three or four feet. This fence composed of two wires 
would not be hardly termed a fence but it is about the character 
of wires that are sometimes strung for the purpose of confining 
stock to a limited area. It has no semblance of a fence. There is 
no rost in the ground or nails to nail the wires, but it is strung at 
random in a zig zag direction from tree to tree. If this fence were 
taken as the line the area would be less than that given on the blue 
print. Along the east line of the Sharp property and adjoining the 
Gough property there is a fence about twenty feet west of where the 
line is established. Where I established the line I have encroached 
apparentlv on Gough’s property with regard to the physical con¬ 
ditions that exist to the extent of perhaps twenty feet. That 

52 has been added to this area. If I had surveyed the farm 
physically I would have found a less area than the plat now 

actually shows. A surveyor could not arrive at any measurement 
whatever bv walking around the lines which I have established 
without resorting to some character of measurement or determina¬ 
tion of the direction. I would not attempt to walk around these 
lines even had I made a survey and come anywhere near guessing 
where the survey was; it would be a random guess. 

On cross-examination the witness testified as follows: 

The school at Millersville from which I graduated was a state 
Normal School. I was about eighteen years old when I graduated. 
I never took a course in civil engineering in any University. I 
was at Millersville four years and studied surveying there. I never 
did take a course in civil engineering and never got a degree from 
any school or college. I was asked by Mr. Howell to make a survey 
of the acreage of the Broadland farm. 1 was given the description in 
the deed and the one embodied in the abstract of title. I also had 
Mr. Garner’s survey. I went to the farm with Mr. Sharp, Jr. The 
physical boundaries of the farm were not pointed out to me. We 
walked over a part of the boundaries from the southwest corner of 
the Gough property going around in a northwardly direction and 
following around Broad Run northwardly, westwardly and south¬ 
wardly along the fence separating the property of Mr. Sharp and 
Mr. Ellis out to the Brentsville Road. I did not go entirely around 
it. We started from point 47 and went around to a point between 
points 3 and 4. That is practically the entire farm except a small 
strip between the road and point 47. Broad Run is about 65 feet 
wide at its narrowest point. That was the first time I was on the 
place. There would have been no difficulty in following the mean- 
derings of Broad Run and measuring the courses and dis- 

53 tance- between points 42 and ’9 that is, no more than the 
usual difficulties. It could have been done. Between point 

15 and point 42 there would be no trouble in making the survey 
by actual measurement. We could get the angles without any 
trouble. There was no occasion to measure the length of the lines 
between points 15 and 42. It could have been done but there was 
no occasion for it. Between points 1 and 8 there would have been 
no trouble beyond the usual difficulties in field work in surveying 
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the road line. Between point 8 and point 13 there was a fence, 
but I am not so sure as between points 13 and 15. Between points 
18 and 15 there is not a continuous straight line. It is a broken line 
of fence. The line is visible and actually existed there when I made 
the survey. That covers the whole farm with the exception of the 
distance between the point marked “beginning” to point 42. Be¬ 
tween those points there is no fence on the property line. After a 
considerable distance northwardly from “beginning” there is simply 
open woods. There is no fence at all there. Probably three or four 
hundred feet to the east of the point of beginning there is a worm 
fence composed of rough logs, intertwined with one another. That 
fence is three or four hundred feet back of the line I have indicated 
on the plat. I didn’t measure back to that worm fence because 
the description of the Marsteller property would not permit me to go 
there. As surveyors, we have no discretion with regard to w T hat 
constitutes ownership, but it is our duty to define such lines only 
as described in the deeds. I made my survey in accordance with the 
description of the Dulin-Sharp Peed which was a certain parcel of 
ground described as being bounded by the Greenwich and Brents- 
ville Road, and the lands of Michael House, George Hunton and 
Samuel Simpson and Broad Run. I am not a lawyer and am not 
supposed to know you can get title as well by possession as by deed. 

From the point of beginning that fence is probably 500 feet 
54 and maybe 600 feet eastwardly along the Brentsville Road. 

That is the beginning of the fence. It extends northwardly 
and approaches a.<? what we have determined on this plat as being 
the northwest corner of the Marsteller property, which is something 
like 230 fe^f east of the point marked 48 and about 100 feet to the 
point 47. There is a fence extending from 47 to 45 perhaps 20 feet 
west of the line that I have established. That would make a differ¬ 
ence of a little less than five acres. The Deed from Dulin to Sharp 
refers back to a deed to William Adamson dated June 19, 18/1. I 
made a survey according to the courses and distances mentioned in 
Deed No. 2 of the abstract. The description is apparently not differ¬ 
ent. It is “bounded by the Greenwich and Brentsville Road, the 
lands of Michael House, George Hunton and Samuel Simpson and 
Broad Run.” I took the description of all these properties men¬ 
tioned in the Dulin-Sharp Deed. I examined the records at Manas¬ 
sas and went back until I found the description of the contiguous 
properties. The description of the Gough property was copied from 
the original deed in 1838. I took the description of these adjoining 
properties as accurate without making any actual survey of the land 
itself conveyed by these deeds. We used them to check up from 
the existing monuments as far as they applied to this property. 

On re-direct examination the witness said: 

There was no physical feature between the point marked “begin¬ 
ning” and point 47. I may have seen some of the Marstellers when 
I was on the dividing line between Sharp and Marsteller. I saw a 
lady out there in the woods wdio questioned our right to come in 
there and said she understood that ground had always belonged to 
them for years. The Dulin-Sharp deed the name of Michael House 
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and I found a deed whereby the property was conveyed to Michael 
House from Margaret Lee. I used that deed in locating the west 
line of the Gough property, formerly the House property. I found 
an existing monument in the south line of the Gough prop- 

55 erty from which to work and had an existing monument on 
the south side of the Brentsville Road, which could be con¬ 
nected to this other monument to locate the line of the Marsteller 
property also. That gave me the exact points. The George ilunton 
and Samuel Simpson properties are now owned by the \\ illiam H. 
Ellis heirs. 1 had a copy of the Ellis deed and I used that deed to 
fix those boundaries. Along the other line there was Broad Run 
and Brentsville Road that defined the lines in their existing condi¬ 
tion. I don’t believe that a more accurate description of the prop¬ 
erty contained in the Dulin-Sharp Reed could have been made by a 
civil engineer than is contained on the blue print. The blue print 
shows the property as accurately as any civil engineer could show 
it as reflecting the area contained in the bounds set up in that deed. 
The property is bounded partly by a road and partly by a stream. 
On the other side, which is bounded by a fence only so far as it ap¬ 
plies to the Ellis property there is a fence between Mr. Sharp’s prop¬ 
erty and the Ellis property. A person could go on that land and see 
the physical boundaries on the sides not bounded by the road and 
stream with the exception of the boundary along the Marsteller prop¬ 
erty. That is the place 1 spoke of as simply being an open woods, 
if a person walked over the property he would see physical bound¬ 
aries all around it except on one said that is marked “beginning” to 
point 47. That is the boundary of the Marsteller property; other¬ 
wise there are some fences that are very close to the line. For in¬ 
stance, in the case of Gough property, from 47 to 45 there is a 
fence pretty close to the line. Where the Marsteller property lies 
you can see a fence there, which is probably four of five hundred 
feet east from the line I have established. If I went down on the 
property without knowing anything about it, I might assume that 
the fence last referred to was one of the boundaries, not having 

knowledge at all of the monument that is on the south side of 

56 the point marked “beginning”. A layman might assume 
that the fence referred to might answer the description con¬ 
tained in the Dulin-Sharp deed. As a civil engineer I would not 
sav that the Marsteller fence four or five hundred feet further re¬ 
moved from the line had any relation to the boundary of the tract as 
set forth in the Dulin-Sharp Deed. There are two strands of barbed 
wire strung through the woods from the point in the neighborhood 
of point l^and came probably somewhat in the direction of points 
marked 47 and 48 and then again departs from there to the west¬ 
ward. which I think nobody would assume to be a line fence because 
of the irregular direction. I excepted that fence because the descrip¬ 
tion in the'deed compelled me to. Ignoring that fence I gave Sharu a 
little area that he would have had by following that fence as a bound- 
arv If I had used these physical boundaries including the road 
and stream and had followed * those lines right around to the Mar¬ 
steller fence, I could not say how much more property would have 



MARY E. DULIN VS. JAMES SHARP. 


31 


been included than I have included. In saying there were about 
500 acres inside that fence which I didn’t survey I used the figures 
that Mr. Colbert gave me. I don’t know where he derived them, 
but assuming that he is right it would have added only five acres. If 
the area were taken into consideration between the lines of point 
marked “beginning” and 18 between the Marsteller fence I believe 
there would be an area greater than five acres, but it yould not be 
ten acres. There was a similar condition opposite which would 
have diminished the area slightly in excess of one acre. On the 
basis of existing conditions in the way of boundaries, Mr. Dulin 
ought to be credited on one side and debited with about one acre. 
That would leave a net difference of between 9 acres and four acres. 
The Marsteller fence is at the extreme edge of the woods. It is the 
dividing line of a field or two fields and the timber land belonging 
to the Marsteller propertv. 

57 Page 62. 

Q. i)oes it occur to you, Mr. Garrett, taking the descrip¬ 
tion of the property in this Dulin and Sharp deed, that it would 
have been possible for a civil engineer to have made a more accurate 
or complete survey of the property so described than you have made 
and have shown on this blue-print? A. I certainly do not believe 
that it is possible to do so. 

Q. Anything developed here today to make you think that you 
could make a more definite or certain survey? A. Most certainly 

not. 

Q. Then I understand you to be satisfied, as a surveyor, that this 
blue-print shows the property as accurately as any civil engineer 
could show it, as reflecting the area contained in the bounds set 
up in that deed? A. It certainly does. 

58 Thereupon the plaintiff called as a witness David J. How¬ 
ell, who testified as follows: 

I am a civil engineer and have been for thirty-two years. I went 
to the public schools in Washington and to Washington and Lee 
University. My practical experience as a civil engineer began in 
1882, first in railroad work and after that I had quite a long and 
varied experience since. I have been in private business since 1887. 
I have done surveying work and general engineering work of various 
kinds. I have done a great deal of work in surveying large areas of 
lands with irregular boundaries in the District of Columbia and ad¬ 
joining counties and the State of Virginia. I have made hundreds 
of surveys. I was employed by Mr. Sharp to make a survey of 
Broadlands Farm. The work was detained to our assistant Mr. 
Garrett to make the actual survey of the ground. I went over with 
him the questions in the office as to the descriptions and matters con¬ 
nected with the survey after he had examined the records and I 
didn’t go over the property myself until after the survey was com¬ 
pleted by Mr. Garrett. I had his completed survey and all the 
papers bearing upon it. We had access to the Dulin-Sharp Deed and 
the abstract of the title and the Garner plat. Mr. Garrett and I went 
to the farm and had the papers with us connected with the survey. 
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We walked around the boundaries of the tract except a portion 
along Broad Run. I didn't go along that, because it was described as 
bordering along the run and existed there and I didn’t see any ne¬ 
cessity of going around that. We went over the other lines and 
spent six or seven hours going over the matter. I had Mr. Garrett’s 
data and the data that we used in connection with his survey. I 
didn’t remeasure any of the lines but accepted his measurement. We 
walked over the lines and he showed me the corners he had estab¬ 
lished and the lines he had run, and we went over and discussed 
it in connection with the papers connected with the case that 
50 we had. We had all the papers and extracts that he made 
from the records at Manassas giving the descriptions of the 
contiguous properties. The blue print was made in our office under 
the general supervision of the office. The work done by Mr. Garett 
was under my direction and at my request. I consider Mr. Garett 
an expert, in boundary work as well as being a good engineer. He 
has been with me a great many years and I have entire confidence 
in him. I went through all the papers that I have before me and the 
platting of them in the office. I went over the ground after the 
survey was made. I saw all the physical conditions, and the traverse 
of the property was submitted to me, and the acreage as determined 
from that traverse was submitted to me and it was further checked 
by scale on the map. 

By the Court: 

Q. You supervised the method A. Yes, sir. 

Q. W as the method adopted by Mr. Garrett, in doing his work, 
and the method adop L ed by the others in the ofiice who completed 
the work, a complete method, requiring practical accuracy which 
would bring about an accurate result? A. It is the universal 
method, your Honor, and the one we adopt. 

By Mr. Jackson: 

Q. You have no reason to doubt their accuracy? A. None whatr 
ever. 

Mr. Garrett had with him on the ground two assistants, Mr. Hunt 
and Mr. Travers both competent men. We used a computing ma¬ 
chine in connection with the work and its accuracy is unquestioned. 
As a civil engineer I would not undertake to waid around the phys¬ 
ical boundaries of a tract of 500 acres and determine its area, without 
any previous knowledge of the area. I don’t think any body could 
do it with any degree of accuracy. If I undertook to buy a farm 
of 500 acres, 1 could not tell by looking at it how much it contained. 
I would be liable to miss it 50%, may be more or maybe less. 

60 Thereupon the plaintiff called as a witness W. Fred 

Holtzman, who testified as follows: 

I have been in the real estate business about six and a half years. 
I acted as agent in the sale of Broadlands Farm. 1 was told about 
the property by Mrs. Dulin’s son, Albert Dulin. He told me they 
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would take $15,000. for the farm and he gave me a description of 
it. The acreage was always spoken of as being about 500 acres. 
He spoke of it in that way when he placed it in my hands. It was 
about a month and a half before Mav 9, 1911 that I first 

61 talked with Mr. Sharp about the farm. I knew he was 
looking for a farm and I told him about this one and tv.ok 

him down to see it. I knew.he was looking for a farm through his 
son, Chester Sharp, who now lives on the farm. The farm was 
bought for Chester Sharp. Mr. Chester J. Sharp and his wife accom¬ 
panied me to the farm. 1 took Mr. Sharp to the farm and took him 
over it in a way. I don’t know that we went all over the entire farm 
or not, but we looked over it to some extent. I told Mr. Sharp that 
the farm contained about 500 acres. j don’t remember whether 
young Dulin was with us when w r e inspected the farm or not We 
spent about three or four hours on the place. A short time after 
that Mr. Sharp made an offer on the farm through me and th?re 
was a preliminary contract drawn up in connection with that offer. 
The preliminary contract in connection with the actual sale to Mr. 
Sharp was signed by Mr. Sharp at Mr. Lancaster’s office. There 
were present, Mr. Lancaster, Mr. Sharp and myself. \ don't think 
Mrs. Dulin was present. I was paid my commission for selling the 
farm by Mrs. Dulin, which w T as the usual commission 
On cross-exam in;* lien the witness said: 

Mr. All ert Dulin spoke to me several times about the farm and 
told me of his deAre and also of his mother’s desire to dispose of the 
farm. He spoke to me in the nature of being a real estate agent. 
I was an agent at that time in the office of my undo, who ;vas a 
real estate broker, and I approached Mr. Sharp on the subject. . Mr. 
Dulin volunteered the in formation that the farm contained about 
500 acres, and I So told Mr. Sharp. I went to the farm with Mr. 
Sharp and young Mr. Sharp and his wife and w r ent over the place 
partially. Nothing was said at the time about having a survey 
made. I was instructed to state the number of acres in the faim. 

Q. Did you say anything to Mr. Sharp or he to you about 

62 buying the farm by the acre, or was it for a lump sum? 

A. He was buying the farm as a whole. 

Q. And that is the way you vrere authorized to offer it, w T asn’fc it, 
as a whole? 

A. I don’t think that there was any special stress laid upon that. 
Mr. Dulin gave me the figure of $15,000. at which he would sell 
and that is the figure I asked Mr. Sharp to pay for the property. 
In the beginning Mr. Sharp offered me some Anacostia property 
in trade for the farm, but that proposition did not go through.' He 
finally agreed to pay $15,000, part cash and by giving his notes 
for the deferred payments. When the farm w r as placed with me at 
$15000. by young Mr. Dulin he told me the area, of the farm and 
when I offered it to Mr. Sharp for $15000. I told him the area as 
being about 500 acres. Mrs. Mary E. Dulin paid me my commis¬ 
sion for selling the farm. 


5—2784a 
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Thereupon the plaintiff called as witness Chester J. Sharp, who 
testified as follows: 

I am the son of the plaintiff and am a farmer. I was present 
when my father went with Mr. Moltzman to the farm to look it 
over. My wife was there and Mr. Dulin was there. M e walked 
over considerable of the ground and around some of the boundaries 
down around the lower end of the farm and in front of it. It was 
remarked that it contained about 507 acres. I think Mr. Dulin 
made that statement. We were all together walking around the 
farm. We didn’t go over the whole of it, but just looked at differ¬ 
ent points. I am familiar with the Brentsville Road and Broad 
Run. I have been around considerable of it. At the time I went 
there there were two fences between this property and the Marsteller 
tract, one of which was considered to be on our place a little. There 
were four strands of wire nailed to the trees in the woods. That 
was over the line on our place. The other fence was over on 

63 the Marsteller place along a cleared field separating his 
woods from the cleared land. There was a fence running 

through the woods. There is not any more than one strand here 
and two strands in another place left of it. That fence has not been 
touched since Mr. Howells survey. It was largely removed l>efore 
Mr. Howell’s men made the survey. At the time we went there Mr. 
Dulin was also present. He said that the fence referred to was 
about on the boundary as near as possible. I refer to the fence 
running through the woods. When Mr. Dowell’s men made the 
survey there was some of the wires there, but they were flat on the 
ground. When my father bought the farm, the dwelling house 
was,in very poor condition. The plaster was off the wall in a great 
many places and you could sit in the dining room and see day light 
out through the wails, where they joined the old chimney. The win¬ 
dows were not a bit of good; the glasses were all put in with nails 
instead of putty so each pane rattled and some of the panes were 
cracked, and the air would blow through the window frames readily 
when the wind blew and it would blow the curtains on the inside. 
The roof was in very bad condition. It leaked in four different 
places. My father put considerable repairs on the house after he 
bought it. ' We tried to repair the old roof and it was impossible. 
We then remodeled the house entirely. We put paper on, and a new 
clapboard and new window frames and door frames all through the 
house and the roof was resheathed and asbestos shingles put on. 
The cost of repairs to the house was pretty nearly $2000. It is a 
very comfortable house now. There was one barn in good condi¬ 
tion, except for one or two leaks in the roof. There was another 
old barn there, but it was not good for anything. The roof leaked 
and there was no floor in it and the doors and windows were all 
broken out. The fencing around the place was very poor, no fence 
really, just a few strands of barbed wire nailed up to the posts or 
stakes. There was an old hen house that we gave away and 

64 there was a hole in the ground that they called an ice house 
with a few slabs over the top for a roof and there was another 
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little house there they called a chicken house, which was no house 
at all. 

On cross-examination, the witness said: 

I saw the condition of these buildings when I went down on the 
place. I am living on the place now. On my visit there with Mr. 
Dulin, I went in the house only down stairs. I didn’t observe its 
condition. My attention was first called to this farm by Mr. Holtz- 
man. It was at his request that I went to look at the place. I don’t 
remember that he said anything about the acreage of the farm. I 
believe Mr. Albert Dulin went down on the same train with us. I 
can’t say that I asked him how many acres there were in the farm, 
and I can’t say that my father did. I heard him volunteer the 
information. It was repeated several times. I don’t know that 
my father asked him about the acreage. I did not. The barbed 
wire fence I spoke of I gave away to three different parties. Mr. 
Gough pulled it down. I ordered it taken down. I did so because 

I don’t like barbed wire and never had anv use for it. It was 

*.■ 

always cutting horses and cattle and I have been getting it off the 
place ever since I moved there. I had nothing to do with the 
negotiations leading up to the sale of the property. My father 
managed that exclusively. I paid no attention to it. 

Thereupon the plaintiff called as a witness A. Jack Hansbrough, 
who testified as follows: 

I have been a carpenter for eight years and live in Prince William 
County, Virginia. I was employed by Mr. Sharp to repair their 
house at Broadlands. When we went there it was nothing more 
than an old wreck of a house. It was not worth over $1000. We 
did a great deal of work in fixing it up. At the time I went there 
I would not give over $1000. for the house, because you 
65 could look out through it anywheres. In one room you 
could look right through the fire place out doors. It was all 
to pieces and out doors and through one of the fire places you could 
see day light outside. The roof was in bad condition. It was not 
worth putting on. The barn was in very good condition. That 
barn was worth about $1200. It was a good deal better than the 
house. The house and barn were all that were there. There w T as 
one cow barn there worth nothing at all. I didn’t see any sheds 
there except the new ones Mr. Sharp built since he has been there, 
that is, a new cow barn. 

Thereupon the plaintiff called as a witness Peter P. Burke, who 
testified as follows: 

I have been a sheet metal worker for twenty-seven years. I went 
to the Broadlands Farm to repair a roof. The roof was not put on 
properly. It would hold water in ordinary rains, but you could 
never get it tight when the rain beats against the seems. I ce¬ 
mented a portion of it up. That is all I did with it. I could have 
soldered it, but it would cost more than a new one. 
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Thereupon the plaintiff, James Sharp, was recalled and testified 
as follows: 

Between the cultivated fields in Marsteller and the cultivated 
fields in Broad Run there is a strip of woods about 200 yards wide. 
This is between the two farms. It may he more than that. I can't 
recall the exact distance. The stone which was pointed out to me 
at that time as the boundary of the farm out on the road was about 
midway between the two cultivated fields. At that time there was 
running irregular through about the middle of the woods a fence 
consisting of four barbed wires, which was pointed out to me as 
being about on the line varying as it might vary from this stone, 
which was pointed out on the point and which is described in this 
map that was given to me as the boundary of the farm. This 
boundary was given to me by Mr. Dulin’s foreman on the 

66 farm, and I referred to it in the co-versation with young 
Mr. Dulin. The foreman pointed it out to me as we drove 

by and I referred to it later in conversation with young Mr. Dulin. 
The fence that I have described had been removed when Mr. Ilowell 
made the survey. It was largely removed. He speaks of some two 
strands here and there of barbed wire running through the woods. 
That is the remains of the fence that we have removed. We have 
taken away nearly all the barbed wire on the place. That was true 
at the time of the Howell survey. We took it away, because we 
wanted to get rid of practically all the barbed wire on the place. 
The barbed wire is pretty hard on stock when they run up against 
it and I have up a more modern fence, than barbed wire. 

Thereupon the plaintiff recalled David J. Howell, who testified 
as follows: 

I identify the Garner survey and the description connected with 
it as being in my possession when I took up this matter with Mr. 
Sharp. From that Garner plat and the description an accurate plat 
could not be made of the property in controversy. It is absolutely 
necessary in a survey that every one of the separate lines forming 
the angles of the survey should have a correct bearing and distance 
in order that the survey could be properly plotted and its area com¬ 
puted. I notice in going over the Garner survey that these essential 
conditions are not complied with and it would be a physical im¬ 
possibility for anyone to make a plot of the survey from this de¬ 
scription. It would also be impossible to compute the area of the 
property from this description. It starts out with “beginning at 
a stone pile on the North margin of the Greenwich-Brentsville Road 
and along the meanderings of said road 70.18 chains”. There is 
not a single bearing given for that line following the meanderings 
of the road given 70.18 chains. I know from our survey that 

67 that road is composed of a number of angles and has a num¬ 
ber of separate bearings. I don’t know whether this 70.18 

chains is a straight line or a crooked line. It would follow its me¬ 
anderings in either case. Consequently we would not know in what 
direction to plot it. Its length is simply given. It goes on to say 
“corner to Marsteller”. Then it gives a bearing and a distance, 








MARY E. DULtN VS. JAMES SHARP. 


37 


several bearings and distances, until it gets down to large rock near 
south bank of B. Run.” I suppose that is Broad Run. Near bunch 
of birch sapplings”. After that this expression is used in the de¬ 
scription :“Thence following the meanderings of the Run making the 
west and south banks the boundary 42.11 chains , that is equivalent 
to 2,079 feet following the meanderings of the Run. 1 know tnat 
the Run is very crooked from our survey and I know it is composed 
of a number of angles with a number of subordinate bearings an 
a number of separate distances and it would be a physical impossi¬ 
bility to make a map of the property simply saying following the 
meanderings of the Run.” It may be a straight line You would 
not know whether to plot for a straight line or a crooked line, it 
you can’t plot the survey by bearings and distances, no one can 
inoirp whnt we ("ill in surveying a traverse of it to compute it^ aiea. 
For that reason I say that this description is absolutely incomplete 
and no one could plot it up and no one could make a correct compu¬ 
tation of the acreage. The description gives the distance. That is 
largely usel y, because it is not accompanied by any bearings and 
we would not know whether to plot that distance in a straight line or 
in a number of crooked lines. We would not know in wlnit direction 
to plot these lines. There is not anything else that I care to bring 
out in it. These two points, the fact that nothing is given along 
the road and nothing is given along the Run, it defines it b\ 
physical conditions but it is absolutely impossible to make a plot 
of it or to make a computation of it. Any intelligent sur- 
68 veyor would tell you that. I think Mr. Gamer would tell 
you that if he were here. 

On cross-examination the witness said. . . . 

The bearing of a line means the direction in which it runs with 
relation to the points of the compass.- The distance means the length 
of the particular line. You can see the meanderings of the road 
and the* meanderings of the Run. I suppose Mr. Garner when he 
made that survey had them before him. Mr. Garner could not make 
the plat unless lie had the bearings and distances of the road and 
Run He could make the plat if he had the information but it is 
not given on l.is paper. 1 don’t know what he had. It he had 
that information, he properly should have embodied it inll ' s 
scription. I have noticed in my experience that it is a fre( W®m 
loophole with some of these county surveyors in describing a piece 
of property when they get around the last course, they say thence 
to the'beginning” which covers a multiude of sins, without giving 
the hearings and distance of that last course, in order to compute that 
exactly If you had a farm containing eight sides and accurately 
described seven of them, the eighth course could be described thence 
to the point of beginning in a straight line,” but you would have to 
compute the omitted line from the other side, but you have no guar- 
4 ^ 4 Vint tbp check on vour survey to that last line as computed 
wxmld agree with the measurements, and consequently it would not 
u ™m»rlv checked You could compute the last line if the others 
wem accurlteljSd, but it would be'impossible to do so from the 

data on this paper. 
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Thereupon James Sharp was re-called and testified as follows: 

We had been improving that farm in various ways and among 
other things fencing it. We desired to put fences along the boundary 
and as some of them, especially the one through the woods, 

69 between our property and the Marsteller property was an 
irregular fence along the trees, I desired to have the survey 

made and the line> absolutely marked out on the property that T 
might put that fence along that line correctly. When Mr. Down- 
man gave me the survey I asked him to calculate the number of 
acres and he calculated them making a calculation of 414 or 415 
acres. Tie then revised it and made it 392 acres. Upon questioning 
him closelv it became apparent that he could not maintain positively 
that it was a correct survey. 1 then made inquiry as to a reliable 
firm thronoh the Survevor of the District of Columbia and ho recom¬ 
mended Mr. Howell, and we had the survey made by Mr. Howell 
so as to have an accurate survev both for the purpose of placing our 
fencing in the proper place and knowing the axact area of the land 
in order that we might ba«e an eouitable claim for the adiu«tment 
of the price. When the bill was filed in this case we stated the area 
in the figures given by Mr. Downman. We are now claiming the 
shortage as disclosed bv the TTowel survey. In making oath to the 
bill of comnlaint T supposed that Mr. Downman was an accurate sur¬ 
vevor. After the bill was filed we questioned him as to the actual 
acreage of the propertv. We asked him about the acreage of the 
propertv. before the bill was filed but didn’t question him closely. 
Tn making the statement in the bill we relie-l solely on the 

70 figures furnished by Mr. Downman. After filing the bill we 
had reason to oue«tion the accuracv of the Downman survey, 

whereupon we employed Mr. Howell, under the circumstances above 

detailed. 

Thereupon, W. Fred Holtzman was recalled and testified as fol¬ 
lows : 

I have looked for the memorandum which I thought passed be¬ 
tween me and Mr. Sharp in relation to this property, but was unable 
to find it. It contained a proposition from Mr. Sharp to trade in 
some Anacostia property for the farm, but as to the exact terms of 
that contract I don’t remember. This proposition was refused and 
the new contract was the one that was accepted by both parties. 

Thereupon the plaintiff offered in evidence the Howell plat 

71 so called, and this was all the evidence offered on behalf of the 
plaintiff in chief. 

Thereupon the defendant offered as a witness Albert B. Dulin, 

who testified as follows: _ .. _ 

I reside in Washington, I>. C. and have known the Broadlands 
Farm for twelve years! It has been in my family about thirty-three 
or thirty-four years. I have lived down there off and on for about 
twelve years up to the time of the sale. 

Mr. Holtzman came to me and said he thought he had a possible 
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purchaser for the farm. I had mentioned to him that the farm was 
for sale and we wuuid expect $15,000. for it. That was in March, 
1911. Mr. lioltzman knew as I knew that the farm was known to 
be a 500 acre farm. He is a friend of mine and had been on the 
place several times, I suppose a dozen times prior to the sale of the 
farm. When he approached me with a view of selling this farm I 
don't recall that the acreage was mentioned at all. Nothing what¬ 
ever was said about selling the farm by the acre. In March 1911 the 
improvements on the farm consisted of a house, a new barn, a cow 
barn, a chicken house, 00 by 12, an ice house and a new wood shed. 
The house was built seventy or eighty years ago. It is a very old 
house containing nine rooms. The new barn was built about a year 
and a half or two years prior to the sale of the farm. It cost in 
the neighborhood of $1,900. After this preliminary talk with Mr. 
Holtzman he told me he thought Mr. Sharp wished to buy it for his 
son. lie was very much interested in farming and some time later 
Mr. Sharp came down accompanied by his son and Mrs. Sharp. 

I was there for a period at the time and we hardly discussed the 
price of the farm. We were talking mostly of the personalty on the 
place. We sold Mr. Sharp several things down there, furniture and 
etc. All of the details as to the actual sale of the farm were con¬ 
ducted bv Mr. Holtzman and Mr. Lancaster. On that visit 
72 to the farm nothing whatever was said about buying the farm 
by the acre. I do not remember that anything bad been 
said about the purchase price. That had been named previously, I 
think. We had stated a flat price on the farm. We would have 
accepted no less under any condition. Mr. Sharp didn’t walk over 
the place with me, nor did young Mr. Sharp that I know of. They 
merely paid us a friendly visit, a friendly call. On that visit of 
Mr. Sharp to the farm I made no representations to him as to the 
number of acres that it contained. I don’t recall that he asked any¬ 
thing about it. The fencing around the farm consisted of barbed 
wire in most cases and worm fence. Broad Run bounded about one- 
third of the farm and the Brentsville Road about another one-third. 
The other sides were enclosed by worm fences and barbed wire. The. 
fencing between our farm and the Marsteller place was of barbed 
wire and worm fence. I don’t recall of how many strands the 
barbed wire consisted. In some cases the fencing was verv <rood 
and in other spots bad. For a short distance there was a barbed 
wire fence between our place and the worm fence bevond it joined 
the Marsteller tract. As to the space between the barbed wire fen<*e 
and the worm fence there was always a slight argument as to who 
owned the property. There was some dispute with the adjoining 
owners, the Marstellers. The Garner survey was made at my re¬ 
quest by Mr. Garner and his son. The junior Mr. Garner is a prac¬ 
tical man. Mr. Garner is now at Greenwich which is three miles west 
of Broadlands Farm. T don’t know whether be is in that country 
now or not. T cot that survey in 1907 primarily to get a correct line 
between the Marsteller estate and ours. 

The Garner survey, dated August 24, 1907, was offered in evi¬ 
dence. 
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It was signed “G. W. Garner, containing 507 acres and 28 poles, 
more or less.” 

I identify a list of poperty owned by my grandfather Albert 

73 Brown, which I found among a large bunch of old papers, 
which we had at the house. It must be over thirty-one years 

old. My grandfather has been dead thirty-one years. In that list 
there is found the following:— 

‘‘Prince William County 500 acres $8,000. 

It has always been my understanding that the place contained 500 
acres. 

Thereupon the list of the property of Albert Brown was offered in 
evidence. 

On cross-examination the witness testified as follows: 

When I first took up this matter with young Mr. Iloltzman and 
placed this property in his hands for sale, it was known to both of 
us that the property contained about 500 acres. Mr. Iloltzman may 
have gotten this information from Mr. Washington, a neighbor of 
our-, whose mother-in-law—, Mrs. Moxley, was married in that house 
fifty years before and she told me as she may have told Mr. Iioltz- 
man that the farm was always known as a 500 acre farm. When¬ 
ever I discussed the property and the acreage of it, I always referred 
to it as containing about 500 acres. I don’t think the matter was ever 
mentioned in the sale. I don’t think I ever mentioned it to Mr. 
Iloltzman, that is the acreage, I am quite sure I didn’t. It was my 
idea that he knew it contained 500 acres. 1 never had any other 
idea. Any inquiries made of me by any one would have elicited the 
information that the farm contained 500 acres, because it was gen¬ 
erally understood in the family that it did. I don’t know positively 
that Mr. Iloltzman had this information. I assume that he had. 
1 have no other way of suggesting the manner in which it came to his 
knowledge than what 1 have given. I am over thirty years of age 
and have had some slight experience in business matters. When this 
farm was placed in the hands of a real estate agent the acreage of 
the farm was never discussed as I know of. No question was 

74 made of it. I conceive that I should have placed the farm in 
his hands without telling the area. 1 told him the price. 

The ice house on the farm would hold over one hundred tons of ice. 
It was a well at the bottom. I don’t know it’s exact condition when 
I left ther-. 

On the Ilowell plat I identify the land known as the Marsteller 
land. As I recall it the woods extend over several hundred feet on 
the Marsteller land, and the same woods extend continuously over 
on our land. As to how much, I can’t give the distance. It is a big 
tract of woods and extends on the Marsteller land. When I was 
there with Mr. Sharp, I recall there was a barbed wire fence running 
through the woods. I remember a stone on the road, which was the 
corner stone. I don’t know whether that fence is there now. I don’t 
know that it was removed. I think it was there when Mr. Sharp 
bought the place and it was pointed out to him as one of the bound¬ 
aries. I don’t know when it was removed. 
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On redirect examination the witness stated: 

Mr. Holtzman told me that he had a possible purchaser for the 
farm. He didn’t mention the name. That is the first time he had 
any business connection with the farm apart from the visits he made 
to me socially. There is a part of the farm known as “Dog Island”, 
which is not included in this survey (referring to the Howell sur¬ 
vey). Dog Island is a part of the Broadland’s farm. It has always 
been a part of the farm to the best of my knowledge. It contains 
about ten acres. It is not a part of the Marsteller tract that is on the 
opposite side adjoining the Ellis property. It touches Bo/’ad Run 
between points 16 and 9. I don’t remember that there is a 
75 fence enclosing Dog Island. The last crop on Dog Island 
was corn. I always cultivated it myself when it was in my 
possession. It has always been in the possession of our family as 
far as I know. 

On recross-examination the witness stated: 

Dog Island appears to be outside of the line on the survey as far 
as I can see from the plat. Dog Island is inside the meanderings of 
Broad Run. I think my memory is accurate as to the lines of the 
farm. The lines shown on the plat between points 15 and 16 are 
north of Dog Island. If my memory serves me right points 15 and 
16 have nothing to do with Dog Island, and don’t touch it. Dog 
Island is between points 14 and 9. I am just stating this from 
memory and am not certain of it. 

Thereupon Mary E. Dulin, the defendant, testified as follows:— 

I have lived in Washington twenty-five years, but never lived on 
Rroadlands farm except for a short time in the summer. It has 
been in the possession of my family about thirty years or more. On 
the death of my mother in 1900 I inherited it from my father. My 
father always supposed that there were 500 acres in it and I have 
always supposed so too. It was last surveyed at 507 acres. I had 
it surveyed out of curiosity that if I might sell it some time I would 
have it surveyed and it has never been less than 500 acres. It was 
507 acres. I have never seen Mr. Sharp or his son until today. I 
have never seen Mr. Sharp until today. I have never had any con¬ 
nection with him whatever. The business has been done through 
the agent, who sold the property, so my son informs me, that he was 
offered $15,000 for the farm as it stood and we accepted it. I may 
have seen Mr. Holtzman once or twice in connection with this sale, 
but don’t remember it. Never to my knowledge did I make any 
statement to Mr. Holtzman as to the number of acres the farm con¬ 
tained. I never made any representation to Mr. Sharp about how 
many acres the farm contained, never in my life. Before I 
76 sold the farm to Mr. Sharp, the last time I saw it was within 
a year possibly. I don’t remember the time. I can’t say that 
I know the boundaries on the farm. I had never sold off an acre 
or a foot of the farm, and I always supposed it was over 500 acres, 
and I sold it on that principle; but it was not a question of acres any 
way. He offered so much for the farm and we accepted it. 

On cross examination the witness testified as lollows: 

6—2784a 
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Mr. Sharp never made me any offer for the farm directly. So far 
as I know the matter was closed up between Mr. Holtzman and Mr. 
Sharp entirely. I identify my signature to the contract of April, 
1911. 

Thereupon the defendant called as witness Charles C. Lancas¬ 
ter, who testified as follows: 

I have been practicing law in Washington about twenty-five years. 
In the Spring of 1911 Mrs. Dulin called at my office and consulted 
me about the sale of this farm and brought a proposition for a trade 
made to Mr. Holtzman. He was negotiating the matter for Mr. 
Sharp and she asked me to look into the matter for her and advise 
her in regard to the sale. I advised her to reject the proposition for 
a trade. That proposition was rejected. The proposition was 
$15000. for the farm, some cash and the balance in property was put 
in as part of the purchase money. When that proposition was re¬ 
jected we worked on the basis of an amount of cash and the balance 
of the purchase money deferred and finally succeeded in having the 
purchase money agreed upon. Mr. Sharp was at my office and Mr. 
Holtzmand and Mr. Albert Dulin. We had conversations from time 
to time about it. I think the contract of April, 1911, was prepared in 
my office by my direction and was signed by Mrs. Dulin and Mr. 
S'harp in my office and witnessed by me. I identify my signature to 
the contract as a witness. The conversation between Mr. Sharp and 
myself was more in regard to the terms of the sale. I could not 
agree to consent or advise my client to accept any trade for the 
property as part of the purchase money. Mi. Sharp was 
77 present when these conversations took place between us and 
after it was understood that the first proposition would not 
go through we conferred together and these terms were agreed upon 
between Mr. Sharp and myself and Mrs. Dulin consented to that 
agreement. The paper was prepared after consultation with Mr. 
Sharp and upon the terms I suggested and which were satisfactory to 
Mrs. Dulin. When the first negotiations were presented to me for 
the sale of this property it was the farm to be sold for $15,009. That 
was the purchase price of the farm. When the trade proposition was 
rejected 1 figured upon the purchase or the sale of the property upon 
the basis of $15,000, part cash and part deferred payments, and that 
was the position I took in regard to the matter. 

Q. And there was nothing said, or no conversation or discussion 
as you remember, of acres in the farm or as to whether the farm 
should be sold by the acre or otherwise? A. No there was nothing 

said about that. It was assumed by—It was the understanding_ 

We talked it over that the farm contained 500 acres of land. There 
was nothing said particularly about it. There didn’t seem to be any 
dispute or any misunderstanding by any body as to the number of 
acres in the farm. After the contract was signed I think I prepared 
the deed and had Mrs. Dulin and Mr. Sharp execute it. I also pre¬ 
pared the notes for the deferred payments and the deed of trust to 
secure those payments. I would not positively state whether the 
deed from Dulin to Sharp was prepared by Mr. Jackson or myself. 
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Mr. Jackson came in as attorney for Mr. Sharp after we had agreed 
upon the terms but the deed was prepared either by Mr. Sharp, Mr. 
Jackson or myself, and it was executed before Mr. Wood, a Notary 
Public, who was in my office. The deed is all in type, but was 
executed in my office. ' I think the Deed of Trust was prepared in 
the same way that the deed was. I think either Mr. Sharp or Mr. 
Jackson prepared it and brought it to my office. It was acknowl¬ 
edged before Mr. Wood, a Notary Public in my office. 


V . , ^ 

. ^ 

78 It was thereupon agreed between counsel that said Deed of 

Trust was prepared by Mr. Jackson. 


I identify the following letter: 

“Mr. C. C. Lancaster, Corcoran Bldg., City. 


October 31, 1911. 


“Dear Sir: A few days ago I received abstract title for the farm 
in Virginia purchased by Mr. Sharp from Mrs. Dulin. I then sent 
to Manassas for the bill for taxes for this year and have since paid 
that bill. I therefore enclose herewith statement of account with 
Mrs. Dulin to date. 

When purchasing the farm Mrs. Dulin desired that some of the 
horses remain there and four stayed on the place for four months, 
when they were delivered to Mr. Washington. Everything I re¬ 
tained in the way of stock, etc., I have paid for, with the exception 
of the telephone and some old lumber for which I agreed to pay $15. 
This item of credit you will find on the statement. I send with 
statement check to balance. 

Very respectfully yours, 


“JAMES SHARP.” 


I don’t remember making any representation to Mr. Sharp or Mr. 
Jackson about the number of acres in the farm except that it seems 
to be a common consent or common understanding that the farm 
was to contain 500 acres of land, more or less. I identify the fol¬ 
lowing letter received by me. 

June 17, 1911. 

Charles C. Lancaster, Esq., 509 Corcoran Building, Washington. 
D. C. 

Dear Sir: “We are in receipt of your favor of the 18th 
79 inst. enclosing check for $32.50 to be applied as follows: 

$12.00 to cover tax and recording fee on deed of trust from 
Jas. Sharp and wife to yourself and E. Hilton Jackson trustees for 
Mrs. Mary E. Dulin; $20.50, to be applied on cur fee and costs in 
obtaining releases of the liens on the Dulin property near Green¬ 
wich. 

“In regard to these liens we have to state that we did not have 
time to give the notices in order to obtain orders for these releases 
at the June term of court. We are giving notices now by publica¬ 
tion, and, in view of the fact that we do not have another term of 
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court until October, the releases will not be obtained until that 
time. 

“If there is any information that we can give you about these 
matters from time to time we shall be glad to do so. 

“Very truly yours, 

SINCLAIR & SON.” 

I identify the following letter and statement: 

“Manassas, Va., June 29th, 1911. 

“Charles C. Lancaster, Esq., Corcoran Building, Washington, D. C. 

“Dear Sir: Replying to your favor of the 28th inst., in re 
deed of trust from Jas. Sharpe to secure your client Mrs. Mary E. 
Dulin the payment of $10,000, we have to state that while both the 
deed and deed of trust have been admitted to record yet neither of 
them has been spread on the deed book. Our Clerk is about 30 or 
40 days behind in this recording work. As soon as the trust is 
spread we will forward it to you. 

Very truly yours, 

SINCLAIR & SON.” 


This statement is 

“Balance due you on purchase price. $100.00 

“Due you for telephone & Lumber. 15.00 

Total . $115.00 

80 Deductions. 

To four months' board for four horses. $40.00 

To taxes to May 9th $65.80 per year. 29.20 

- $69.20 

Check attached. $45.80" 


The following letters were thereupon offered in evidence: 

October 18th, 1911. 

“C. C. Lancaster, Corcoran Bldg., Washington, D. C. 

“Dear Sir: We have forwarded the abstract of title to the Mary 
E. Dulin land to Mr. E. Hilton Jackson, your city. 

“In connection with this matter we recall that an affidavit made 
by some one who was well acquainted with the family of Mr. Albert 
Brown, deed, was forwarded to us for the purpose of being recorded 
in the Clerk’s office of our court, the affidavit setting forth that Mrs. 
Mary E. Dulin was the only child and heir at law of Albert Brown. 

“Our recollection is that this affidavit was returned in order that it 
could be acknowledged. We have never received the acknowledged 
affidavit and we wish you would see Mr. Jackson and if it is his desire 
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that this paper be recorded here please have the party make another 
affidavit and have it properly acknowledged. 

‘There will be no tax on the affidavit and we suppose the Clerk’s 
fee for recording it will be $1.25. 

Very truly yours, 

SINCLAIR & SON.” 
October 20th, 1911. 

“C. C. Lancaster, Corcoran Bldg., Washington, D. C. 

81 “Dear Sir: Your favor of the 19th inst. inclosing affidavit 

made by Mr. Roger Williams in re Dulin-Sharp land transac¬ 
tion, at hand. 

We will forward you the deed of trust referred to either this after¬ 
noon or to-morrow morning. 

In accordance with your request we give you herewith a detailed 
statement of the costs incurred in having the deed of trust and the 
vendor’s lien released.” 

Then, following that, statement of other small items, aggregating 
$46.53, signed “Sinclair & Son.” 

I have been on this farm very frequently. Seven or eight years 
before the sale of this property Mrs. Dulin employed me to look after 
the farm and take charge of it, rent it out, etc. I made a good many 
visits there from time to time and am very familiar with the farm 
as a farm. Generally speaking the principal boundary is Broad 
Run and the several farms adjoining. Broad Run is wider than this 
room and in times of freshet it runs over the fields pretty consider¬ 
ably. The road from Nokesville to Greenwich goes through part 
of the property. The farm on the Marsteller side was fenced with 
what they call in the country a stake and rider fence or worm fence. 
I ddn’t know about the Ellis tract. I only know about the Marstel¬ 
ler farm, because his farm! ran up on the main road adjoining this 
Broadlands farm. There were very substantial improvements on 
the farm. The dwelling house was a very old substantial building 
built there even before the Civil War. I had it repaired and after¬ 
wards Mrs. Dulin had it repaired and put in very nice condition. It 
was a large dwelling with a hall due north through the center of the 
house. It was quite a commodious dwelling. I built a small com 
house soon after I took charge of the property. The outbuildings 
had been neglected prior to that time. Afterwards Mrs. Dulin built 
a large barn and some outbuildings and a corn-house and on the 
farm was an ice house that had been built for many years 
82 before. This ice house was built under ground with drainage 
at the bottom. This was practically all the structures. At 
the time I discontinued its management, a short time before the 
sale, the farm was in very good condition. We had a very good 
tenant on the farm. It was good farming land, good corn and grass 
land, but it was run down somewhat by neglect. It laid very beau¬ 
tifully as farming land. It rolled and had some nice timber on it, 
consisting of white oak and red oak and pine. It had other miscel- 
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laneous timber but it was principally pine and oak. About one-third 
of the farm was in wood. Mr. Sharp and I never discussed the 
value of the wood on the farm or the structures on the farm. He 
told me lie had been down and looked over the farm and had seen 
every thing that was on it and we were both of the same mind as to 
the condition of the farm. lie was as familiar with it as I was. 
There was nothing said to me by Mr. Sharp about the structures or 
building being in a state of dilapidation. 

On cross-examination, the witness testified as follows: 

I saw this farm about six months l>efore the sale. I used to go 

down there three or four times a vear or more. 

«/ 

Thereupon the defendant called as a witness Basil C. White, who 
testified as follows: 

I lived on Broadlands farm about four years and a half. I left 
there December 1, 1911, and had been there four and a half years 
before that. I was manager for Mrs. Dulin. I lived in the house 
on the farm. I ran the farm myself and hired men to help me. 
The buildings on the farm during the four and a half years I was 
there were in pretty good shape. Besides the house we lived in, 
there was a chicken house 50 or GO feet long, and 10 or 12 feet wide. 
They build a nice barn after J left there. There was an ice house 
there. We had just put a new roof on the house. It was in good 
shape. It was a steel roof put on about 1909. It was a splendid 
roof. At the present day it would cost live or six thousand 
83 dollars to put the house there. The new barn was in per¬ 
fect condition. It would cost in the neighborhood ot $2000. 
When I lived there the chicken house was worth about $150. and 
the ice house from $75 to $80. The ice house was about 12 or 14 
feet deep and about 12 feet square. It was covered with a shingle 
roof. It was covered with oak slabs. About 200 acres of the farm 
was in wood consisting of oak and pine. The boundaries of the 
farm were as follows: 

Starting at a pile of stone where they used to have a mail box 
where one corner was the line went right up the road but I don’t 
know exactly whether it crossed the road any time or not, but I 
think it ran with the road until it came up to Marsteller’s line. 
There was a fence all the way up the road from the stone pile to 
Marsteller’s line. This was a wire fence. Then the fence ran from 
this corner stone to a little black oak. Then it turned to the right 
again to a big black oak, the corner between Mr. Marsteller and 
Joe Gough. All this fence was on Mrs. Dulin’s land until I got way 
down to the lower end of it and then it cornered right at the oak and 
sent right into the corner, and then it went straight again to the 
run. The run is crooked but the line after it struck the run crossed 
it three times. I was on the farm when Mr. Sharp or young Mr. 
Sharp and his wife called there. I don’t think they went over the 
place at all. I was talking with them. Mr. Sharp, Sr. and Mr. 
Sharp, Jr., both told me that they had looked at farms and they 
wanted to buy one for his'son. He was asking me what sort of "a 
farm it was and I told him it was a good farm. I said that it was 
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well watered and everything, and was worth the money they asked 
for it. They asked me how much was wanted for it and I told them 
between fifteen and sixteen thousand dollars. I think Mr. Sharp 
asked me how many acres were in the place and 1 told him that 
the survey called for 507 acres. He said nothing about buy- 

84 ing the farm by the acre. He didn’t ask me if I had a sur- 
vey. I just told him that the survey called for 507 acres. I 

told him that the farm would suit him and he went back and in a 
few days he bought it. I know the place called Dog Island. I 
couldn’t identify Dog Island from this plat, but 1 know Dog Island 
belongs to this property. Dog Island is on the west side of the 

run. I suppose it contains 12 or 18 acres. I said that Dog Island 

was on the west side of the Run. It is on the same side of the farm 
that Mr. Sharp bought and contains 12 or 18 acres. The line of the 
Run crosses the run three times and it was always the contention that 
one-half of Snake Island belonged to that farm. There is only 
about an acre in Snake Island. 

On cross-examination the witness said: 

I know that Dog Island is attached to the farm that Mr. Sharp 
bought, and is on the side of Broad Run that Mr. Sharp’s land is 
on. On the same side. I couldn't undertake to locate it from 
the plaet except that it is on the same side that Mr. Sharp’s farm 
is on and it belongs to Mr. Sharp’s farm. I have drilled Dog 
Island three or four times with a wheat drill and the drill has the 

acreage on it. A drill is used to sow wheat and grass seed with. 

It is a machine that registers the acreage. Dog Island was within 
the physical boundaries of the Sharp place. Dog Island was within 
the meanderings of Broad Run on the Sharp place. There is a big 
cliff beyond the Run which conies around on one side and there 
is a great big ditch cut all the way around it. Water runs around 
in this ditch. This ditch is on Mr. Sharp’s place. It is not the 
fact that Dog Island is partly on the Sharp land and partly on the 
Ellis land. It would cost five or six thousand dollars to build the 
dwelling house now. It was built before I was born. When 1 lived 
there it was in nice shape. Of course it was an old house. You 
could not see through the weather boards in places, not that I know 
of. The house is very old. I lived in it for years without 

85 repairing it. I lived in it comfortably for four years and 
a half. When Mr. Garner made the survey I helped him 

carry the chains. 

Thereupon the plaintiff called in rebuttal James Sharp who testi¬ 
fied as follows: 

Dog Island is included within the boundaries shown on the Howell 
blue print. It is in corn this year. We have cultivated it. Dog 
Island comes in at point 14. Broad Run only touches the end of 
it here and then it runs off like that. There is a sort of ditch there 
and in the land there is a high cliff 40 or 50 feet high. It is shown 
on the Garner map the sa^me way. I don’t know what the extent 
of Dog Island was. There is a piece on our property that has been 
referred to as Dog Island. Dog Island is within the boundaries 
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shown on the plat. The particular piece which Mr. Bass said he 
cultivated is within the survey. The Garner survey has a line 
showing it. In the Garner survey this straight line beginning on 
the Brentsville Road and running between the Ellis property and 
our property is approximately the same as it is in the Howell blue 
print. It goes down here and then curves as shown by the dotted 
lines on this survey, which is beyond the property marked as Ellis’ 
property. Dog Island is represented here by this line, which is 
still further in the property. The blue print survey is made outside 
of that piece there known as Dog Island. The survey includes 
Dog Island. We are now cultivating it and have ever since we have 
had the farm. Broad Run only touches the end of Dog Island, 
and this fence runs along through there just as the plat shows. 
Dog Island is not really an island. Broad Run touches the end of 
it, and there is a drainage ditch running along there which takes 
the water from Mr. Ellis’ property largely, goes along one side, and 
the water drains from the bottom of this cliff, along the other 
side, but there is not even water in those ditches. Broad 
86 Run ceases to be shown at point 15 on the Howell plat. Be¬ 
yond point 15 Broad Run comes out through Mr. Ellis’ 
property and is not shown on the plat after passing point 15. Dog 
Island comes into our property and runs around point 12 on the 
inside and is included in the Howell survey. 


The foregoing transcript is satisfactory to me. 


Approved: 


E. HILTON JACKSON, 

A tt’y for Plaintiff. 

WALTER I. McCOY, Justice. 


[Endorsed:] Equity. No. 82,239. James Sharpe vs. Mary E. 
Dulin. Digest of Testimony for Court of Appeals. 

Endorsed on Cover: District of Columbia Supreme Court. No. 
2784. Mary E. Dulin. Appellant, vs. James Sharp. Court of Ap¬ 
peals, District of Columbia. Filed Feb. 3, 1915. Henry W. Hodges, 
Clerk. 








APft.-1.-l 915 


IN THE 


ovnt CO sff—/ 

S • "V /f, 6' <Js' 

y d#, * 

y> 


|ouri of Ippeak, jjiatrki of ^Jolmnbia. 


APRIL TERM, 1915. 


No. 2784. 


MARY E. DULIN, Appellant, 


V8. 


JAMES SHARP, Appellee. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLANT. 


MICHAEL J. COLBERT, 
CHARLES C. LANCASTER, 

Attorneys for Appellant. 



Judd & Detweiler (Inc.), Printers, Washington, D. C. 






INDEX. 


Page. 

Statement of Case. 1-7 

Assignments of Error. 7 

Statement of Facts. 7-28 

Sale in Gross or Sale by Acre. 8-14 

Contract of Sale. 8-9 

Deed of Conveyance. 9-10 

Claim of Shortage. 14-22 

Claim of Mutual Mistake. 22-28 

Argument: 

I. Was This a Sale in Gross or by the Acre. 28-37 

II. Has a Deficiency Been Proven. 37 

III. The Claim of Mutual Mistake. 38-42 

List of Cases Cited. 

Am. & Eng. Cyc., vol. 20 (2d Ed.), 813-15, 31. 38 

Caldwell vs. Craig. 21 Gratt., 132. 29 

Crislip vs. Cain, 19 W. Ya., 438. 36 

Crowder vs. Langdon, 38 N. C., 476. 42 

Cunningham vs. Miller, 82 Va., 526. 34 

Delta Co. vs. County Commissioners, 17 Colo., 41. 41 

Eastman vs. Water Power Co., 24 Minn., 437. 42 

Emerson vs. Stratton, 107 Va., 303. 30 

Farrier vs. Reynolds, 88 Ya., 141. 31 

Fritz vs. Fritz, 94 Minn., 264. 41 

Graham vs. Farmer, 87 Ya., 222. 32 

Grymes vs. Sanders, 93 U. S., 55. 39 

Hall vs. Mayhew, 15 Md., 551. 36 

Jackson vs. Magbee, 21 Fla., 622 . 40 

Jones vs. Tatum, 19 Gratt., 720. 31 

Kenton vs. Bradford, 5 Leigh, 47. 30 

Kerr on Mistake. 39 

King vs. Brown, 54 Ind., 368. 33 

Max Meadow Land and Improvement Co. vs. Brady, 92 Ya., 

76-77-80 . 42 

McDonnell vs. Milholland, 48 Md., 545. 40 

Lewman vs. Kay, 67 W. Va., 98. 34 





































• • 


INDEX. 






11 


Northwestern M. L. Ins. Co. vs. Nelson, 103 U. S., 549........ 

Orr & Litton vs. Goodloe, 93 Va., 263. 

Pendleton vs. Stewart, 5 Call (Va.), 1. 

Russell vs. Keeran, 8 Leigh, 9. 

1 Story Eq. Juris., S. 150. 

Sappiris vs. Goldberg, 192 U. S., 232. 

Sawyer vs. Hovey, 3 Allen, 331. 

Stelllieimer vs. Killip, 75 N. Y., 282. 

Stiles vs. Willis, 66 Md., 552. 

So. Development Co. vs. Silva. 125 U. S., 247. 

Trinkee vs. Jackson, 86 Va., 238. 

Tucker vs. Cocke, 2 Rand. (Va.), 51. 

Turner vs. Kelly, 70 Ala., 85. 

Van Horn vs. O'Connor, 42 Wash., 513. 

Ward vs. Moore, 60 W. Va., 615. 

Wells vs. Lagorio, 112 Va., 522. 

Whittaker vs. S. W. Va. Imp. Co., 34 W. Va., 221. 

Wilson vs. Western N. C. Land Co., 77 N. C., 445. 


Page 

37 

42 


42 

41 


WCO^COIvWW4»WUCO»403W 
























IN THE 



APRIL TERM, 1915. 


No. 2784. 


MARY E. DULIN, Appellant, 


V8. 

JAMES SHARP, Appellee. 


BRIEF FOR APPELLANT. 


I. 

Statement of the Case. 

On November 12, 1913, the appellee, plaintiff below, filed 
his bill of complaint against the appellant, defendant below, 
alleging that prior to May 9, 1911, the defendant was the 
sole owner of a farm known as Broadland farm, in Prince 
William county, Virginia, described in the deed hereinafter 
referred to as follows: All that certain tract or parcel of land, 
lw 






2 


with all improvements thereon, and all of the appurtenances 
thereunto belonging or in anywise appertaining, situated in 
Brentsville Magisterial District, Prince William county, Vir¬ 
ginia, on the road leading from Bristow to Greenwich, and 
bounded bv the Greenwich and Brentsville road, the lands 
of Michael House, George Ilunton, and Samuel Simpson, 
and Broad Run, containing 500 acres, more or less, and 
being the same land conveyed to William Adamson, trustee 
for Emma Young Adamson, by William Assheton, trustee 
for Elizabeth, on the 19th day of June, 1871, and recorded 
the 20th day of June, 1871, in Liber 31, page 435, of the 
land records of Prince William county, Virginia, to which 
deed reference is hereby made for more particular descrip¬ 
tion of said property, and as such owner entered into nego¬ 
tiations with the plaintiff in April, 1911, for the sale to him 
of the aforesaid tract of land, and through her agents repre¬ 
sented to the plaintiff that the said tract of land contained 
500 acres, more or less, and named as the purchase price 
therefor the sum of fifteen thousand dollars ($15,000) ; that 
the plaintiff wholly relied on said representations and was 

induced thereby on the-day of April, 1911, to enter into 

a preliminary contract with the defendant for the purchase 
of said land at the price aforesaid, and on the 9th day of 
May, 1911, pursuant to the terms of said preliminary con¬ 
tract, the defendant conveyed the said property to the plain¬ 
tiff by deed. The complaint further alleges as a part of 
the consideration for said deed that the plaintiff executed 
on the 9th day of May, 1911, a certain deed of trust convey¬ 
ing said land to two trustees to secure the defendant the 
payment of the balance of the purchase price, to wit, the 
sum of ten thousand dollars ($10,000), the said indebted¬ 
ness being evidenced by four promissory notes of even date, 
payable to the order of the defendant, on or before, one, two, 
three, and four years from date, in the sum of twenty-five 
hundred dollars each, with interest at six per cent, payable 
semi-annually; that two of these notes have been paid in 
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full, the last payment being May 9, 1913. The complaint 
further alleges that after the purchase of the property, still 
relying in good faith upon the representations of the defend¬ 
ant as to the acreage of the same, the plaintiff expended 
large sums of money, approximately seven thousand dollars 
($7,000), in putting improvements upon said farm, which 
have enhanced materially the value of the property; that 
subsequent to the last payment and the improvements afore¬ 
said, the plaintiff had said tract of land surveyed by an 
accurate and trustworthy surveyor, and to his surprise found 
a large shortage in the acreage, and later found the same 
to contain only three hundred and ninety-two 35/100 acres 
(392.35), and a short time after the discovery of the mate¬ 
rial shortage the plaintiff advised the defendant thereof, and 
requested her to make good the same by way of abatement 
of the purchase price, which she failed to do, and that since 
the discovery of the shortage the plaintiff has not paid an\ 

of the balance of the purchase price. 

The complaint further alleges that the representations 

made to plaintiff as to the size of the tract materially affected 
his estimate of its value and wholly influenced him in mak¬ 
ing the purchase for the purchase price, and that before and 
at the time of the sale defendant through her agents repre¬ 
sented to him that the tract contained all of five hundred 
(500) acres, and by reason of said representation plaintiff 
was influenced and deceived in the quantity of the land, and 
as a result of such deception agreed to give the sum of 
$15,000 therefor, and said representations were relied on bv 
him. and they resulted from the mutual mistake of the plain¬ 
tiff and defendant, but as to plaintiff they were fraudulent, 
and he is entitled to an abatement of the purchase money. 

The plaintiff prays that the court hear and determine the 
shortage of the acreage and the value thereof as of the date 
of the transfer of the property and decree an abatement ot 
the purchase price as of the date of the delivery of the 
deed, with interest thereon from the 9th day of May, 1911, 
and credit the same on the unpaid notes. 





The answer of the defendant admits that she was the 
owner of the property in Prince William county, Virginia, 
known as the Broadland farm on and prior to May 9, 1911, 
but she expressly denies that either personally or through 
her agents she represented to the plaintiff that the said farm 
containing five hundred (500) acres of land, more or less, or 
that she made any representations whatever to the plaintiff 
as to the acreage of said farm. The property was improved 
by a large number of valuable buildings worth over $5,000, 
and had upon it a great quantity of valuable timber, and 
was not sold by the acre, but was sold by the defendant for 
the lump sum of $15,000. The defendant expressly denies 
that the plaintiff relied upon any representations made to 
him bv the defendant as to the number of acres contained 
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in said farm, and she denies that he was induced to buy the 
farm upon any representations made to him by her. She 
admits the execution of the contract of sale, which was super¬ 
vised by or acquiesced in by the plaintiff’s own attorney, and 
she admits the execution of the deed and the deed of trust 
to secure the balance of the purchase money. 

The answer further denies that she has any knowledge or 
information concerning the value of the improvements made 
by the plaintiff upon the property, and denies that any such 
improvements were made upon any representations by her, 
but if made at all, they were made by the plaintiff with the 
physical condition of the property under his own observa¬ 
tion. She denies she has any knowledge or information 
concerning the survey said to have been made by the plain¬ 
tiff, but according to her best knowledge and belief, she denies 
that the real and accurate area of said farm is only 
392 35/100 acres, but on the contrary it contains more 
than 500 acres, according to a survey now in her possession. 
She denies she has any knowledge or information concern¬ 
ing the time said survey was made by the plaintiff or why 
he delayed so long in making the same, or in acquainting 
himself with the accurate area of said farm. She denies 





that the plaintiff ever demanded of her any abatement-of the 
purchase price of said farm, and that she is >or *sver was 
under any obligation to make any such abatement. 

The answer further denies that she has any knowledge 
or information regarding the plaintiff’s estimate of the value 
of said farm, and she denies that she made any representa¬ 
tions concerning the acreage of said farm or otherwise that 
tended to influence any such estimate. She avers that at 
the time of said purchase the plaintiff was a man of mature 
years and in the purchase of said farm he was acting under 
the advice of his own counsel learned in the law, and that 
he was not occupying any confidential relation towards the 
defendant, and that he had no occasion to rely and in fact 
did not rely on any statement of hers regarding said farm. 
He made no inquiry of this defendant of the number of 
acres in said farm, and as far as she knows made no inquiry 
of any agent of the defendant, and if representations at all 
were made by any person claiming to represent the defend¬ 
ant, they were made wholly without her authority, knowl¬ 
edge or consent. The farm was visited by the plaintiff be¬ 
fore he purchased it. He had as complete an opportunity 
as defendant to acquaint himself with its area, and he bought 
it with as complete a knowledge of its condition and extent 
as had the defendant. She denies that she or any one for 
her ever committed any deception upon the plaintiff, and 
such allegations in the bill are wholly false and made with¬ 
out any foundation in fact. She repudiates as wholly false 
and unwarranted that she or any one for her ever attempted 
or imagined the commission of any fraud upon the plaintiff. 

The defendant admits that two of the notes for $2,500 
balance of the purchase money are still unpaid and in her 
possession. Answering further, the defendant states that the 
farm in question has been owned by her family for many 
years; that at the request of her son, in August, 1907, a 
survey and plat of said farm was made by G. W. Garner, 
a competent and reliable surveyor, giving the exact metes 



and bounds of the “Broadlands farm,” showing that said 
farm contains about 507 acres and a fraction, more or less. 
She has never had any reason to doubt the entire accuracy 
of said survey, and she now asserts and avers that it is aecu- 
rate. She inherited the farm from her father, and among 
the old papers in her possession the farm is set down as con¬ 
taining 500 acres, and all the deeds of records in Prince 
William county refer to said farm as containing at least 500 
acres, and she never had the slightest reason to think to the 
contrary until the filing of the plaintiff’s hill of complaint. 

Defendant further avers that the plaintiff caused an 
examination of the title to said farm to be made; that 
plaintiff was represented by his counsel, a member 
of the bar of this court, and thoroughly competent to advise 
the plaintiff in relation to the purchase of said farm, and by 
whose advice and direction the plaintiff acted in the pur¬ 
chase. In the deed which the defendant gave to the plain¬ 
tiff the visible boundaries of said farm are all distinctly 
given and set out, and no discussion whatever was had be¬ 
tween the plaintiff and the defendant as to the acreage of 
the farm beyond the general understanding that it was sup¬ 
posed to contain in the neighborhood of 500 acres. Not a 
foot of this farm was ever sold by the defendant or her 
family until the plaintiff purchased the same. When the 
plaintiff bought said farm there was a dwelling-house upon 
it worth at least $3,000, a new barn costing about $2,000. 
There were other buildings, consisting of an older barn, 
corn-house, ice-house, a new summer-house, tool, and ma¬ 
chine-house. There were also about 52 acres of hardwood 
timber and about 60 acres in pine, and the whole farm was 
in the best state of cultivation. 

The agent whom the plaintiff consulted about the pur¬ 
chase of the farm had no instructions or directions what¬ 
ever from the defendant, except that the defendant would 
accept the sum of $15,000 for the farm. She further avers 
that'at the time of the sale to the plaintiff, the defendant 




7 


would not have sold said farm, as it then stood, without re¬ 
gard to its precise area for less than $15,000 and she refuses 
to consent to accept a smaller sum for said farm as prayed 
in the bill. 

The case came on to be heard on bill, answer, and testi¬ 
mony taken, and a decree was entered in favor of the plain¬ 
tiff, granting an abatement of 78 acres at $30 per acre, 
amounting to $2,340, which should be credited by the de¬ 
fendant on the principal sum still owing by the plaintiff as of 
the date from which it bears interest. 

From said decree, the defendant entered an appeal to 
this court. 


Assignment of Errors. 

1. The Supreme Court of the District of Columbia erred 
in granting the relief prayed for in the bill. 

2. Said court erred in not dismissing the bill of com¬ 
plaint. 

3. Said court erred in decreeing that the plaintiff was 
entitled to have an abatement of any portion of the pur¬ 
chase price of the real estate described in the bill of com¬ 
plaint. 


II. 

Statement of Facts. 

The question involved in this appeal is, was the sale of 
the said farm a sale in gross for a lump sum or a sale by 
the acre. 

The contention of the appellant is that it was a sale in 
gross for a lump sum. 
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Contract of Sale. 

It is conceded that the following is the contract of sale 
made by the parties herein: 

“$500. Washington, D. C., April —, 1911. 

Received of James Sharp, of Washington, D. C., a de¬ 
posit of Five Hundred Dollars ($500) to be applied as part 
payment in purchase of the farm known as “Broadland 
Farm/’ situated on Broad Run in Prince William County in 
the State of Virginia, containing about Five hundred and 
nine (509) acres, more or less, together with all the improve¬ 
ments and farming implements including two wagons 
thereon, now owned bv me. 

Price of property Fifteen Thousand Dollars ($15,000). 

Terms of sale: Cash Five Thousand Dollars ($5,000) and 
the balance in four equal installments of Twenty-five Hun¬ 
dred Dollars ($2500) payable in one, two, three, and four 
years, evidenced by four Promissory Notes signed by the 
purchaser and secured by a deed of trust on the above-de¬ 
scribed property at the rate of six per cent (6%) per annum 
until paid; with privilege of payment at any interest period 
by giving sixty days’ notice; said interest payable semi¬ 
annually at the American Security and Trust Company of 
this city. 

The purchaser herein agrees as a further consideration to 
pay for the growing crops now on said farm the sum of 
One Hundred Dollars ($100). 

Property sold free of incumbrance. Title to be good by 
record or deposit to be refunded. Examination of title and 
all conveyancing at the cost of the purchaser. 

Taxes and insurance to be adjusted by calculation to date 
of transfer. 

Purchaser is required to make full settlement in accord¬ 
ance with the above terms of sale within forty days from 
this date. If purchaser fails to make full settlement within 


% 



the time herein specified, the deposit will be forfeited. In 
the event of forfeiture of deposit, the purchaser is not relieved 
from obligation to comply with the terms of sale. 

The vendor to execute the usual specific warranty deed. 

MARY E. DULIN, 

Sole Owner . 

I agree to the above terms of sale. 

JAMES SHARP. 

In duplicate. 

Witness: 

C. C. LANCASTER.” 

R., pp. 17, 18. 

Deed. 

It is conceded that the following is the deed to the farm: 

“This Deed, made this 9th day of May, A. D. 1911, by and 
between Mary E. Dulin, of Washington, District of Columbia, 
party of the first part, and James Sharp, of the same place, 
party of the second part, said party of first part being a 
widow and sole heir at law of Albert Brown, deceased. 

Witnesseth: That the said party of the first part, for and 
in consideration of the sum of Fifteen Thousand Dollars, 
cash to her in hand paid or secured to be paid by the said 
party of the second part at or before the sealing and delivery 
of this deed, the receipt whereof is hereby acknowledged, 
does hereby grant, bargain, and sell, release, assign, and 
confirm, with general warranty of title, unto the said James 
Sharp, and his heirs and assigns, in fee simple, forever: 

All that certain tract or parcel of land, with all improve¬ 
ments thereon and all of the appurtenances thereunto be¬ 
longing or in anywise appertaining, situated in Brentsville 
Magisterial District, Prince William County, Virginia, on 
the road leading from Bristow to Greenwich, and bounded 
by the Greenwich and Brentsville Road, the lands of Michael 

2w 
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House, George Hunton, and Samuel Simpson and Broad 
Run, containing 500 acres, more or less, and being the same 
land conveyed to William Adamson, trustee for Emma 
Young Adamson, by William Assheton, trustee for Eliza¬ 
beth Assheton, on the 19th day of June, 1871, and recorded 
the 20th day of June, 1871, in Liber 31, page 435, of the 
Land Records of Prince William County, Virginia, to which 
deed reference is hereby made for more particular description 
of said property. 

To have and to hold the land hereby conveyed, with the 
appurtenances aforesaid, unto the said James Sharp; and his 
heirs and assigns, in fee simple, forever: 

And the said party of the first part does hereby covenant 
that she has the right to convey the sitid property; that 
she lias done no act to encumber the same; that the said 
James Sharp and his heirs and assigns, shall have quiet and 
peaceable possession of the said property, free from all en¬ 
cumbrances, forever; and that she will execute such other 
and further assurances thereof as may be legally requisite; 

Witness: the following signature and seal: 

MARY E. DULIN.” [seal.] 

R., p. 18. 

It is specially observed that this contract is for the pur¬ 
chase of the farm known as “Broadland Farm,” situated 
on Broad Run, in Prince William county, in the State of 
Virginia, containing about five hundred and nine (509) 
acres, more or less, together with all the improvements and 
farming implements, including two wagon*, thereon. 

Price of property fifteen thousand dollars ($15,000). The 
deed only calls for 500 acres, more or less, at a round sum 
of $15,000. 

The appellee contends that he purchased this farm at $30 
per acre. 

The only reference to this point in the testimony for the 
appellee is found in the Record, page 21: 
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Mr. Sharp on cross-examination: 

“Q. Did you buy this farm by the acre? 

“A. I bought it supposing it contained 500 acres, 
which was the basis of my calculation of its value. 

“Q. Was there any discussion between you and 
Mr. Dulin or anybody else as to how much that farm 
was worth per acre? 

“A. No. I bought it—$15,000 for 500 acres. 

“Q. You bought the whole farm for a lump sum? 

“A. With the representation that it was 500 acres. 
I think I had a conversation with Mr. Holtzman 
that I was buying it at $30 per acre.” 

This is denied by Mr. Holtzman, a witness for the appel¬ 
lee (R., p. 33). 

On cross-examination, he swears: 

“Q. Did you say anything to Mr. Sharp or he to 
you about buying the farm by the acre, or was it for 
a lump sum? 

“A. He was buying the farm as a whole.” 

This last fact is supported by the testimony for the ap¬ 
pellant. 

Albert B. Dulin testifies as follows: 

“Nothing whatever was said about selling the farm 
by the acre. On that visit (of Mr. Sharp) to the 
farm nothing whatever was said about buying the 
farm by the acre. We had stated a flat price on the 
farm. We would have accepted no less under any 
condition” (R., p. 39). 

Mrs. Mary E. Dulin testifies: 

“I have never seen Mr. Sharp or his son until today. 
T have never had any connection with him whatever. 
T had never sold off an acre or a foot of the farm, 
and I always supposed it was over 500 acres, and I 
sold it on that principle; but it icas not a question of 
acres anyway, he offered so much for the farm and 
we accepted it” (R., p. 41). 


I 
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Charles C. Lancaster testifies: 

“When the first negotiations were presented to me 
for the sale of this property it was the farm to be 
sold for $15,000. That was the purchase piice of 
the farm. When the trade proposition was rejected 
I figured upon the purchase or sale of the property 
upon the basis of $15,000. 

“Q. And there was nothing said, or no conversa¬ 
tion or discussion as you remember, of the acres in 
the farm or as to whether the farm should be sold by 
the acre or otherwise? 

“A. No, there was nothing said about that” (R., p. 
42). 

Basil C. White testifies: 

“They (Mr. Sharp and son) asked me how much 
was wanted for it and I told them between fifteen 
and sixteen thousand dollars. I think Mr. Sharp 
asked me how many acres were in the place and I 
told him that the survey called for 507 acres. He 
said nothing about buying the farm by the acre” (R., 
p. 47). 

Tn addition to this testimony, the contract shows that 
the agreement was to sell and purchase, not 500 acres, but 
500 acres, more or less, with all of the improvements and 
farming implements, including tivo wagons for $15,000. The 
record shows that the improvements were worth at least 
$7,225 (R., p. 39, 46). This conclusion shows that the 
appellee was not buying the farm, improvements and farm¬ 
ing implements, including two wagons thereon, at $30 per 
acre from the fact that 509 acres at $15,000, is at the rate 
of $29.46 per acre. The appellee knew he was buying all 
the improvements, farming implements, and two wagons. 
Farming implements and two wagons are personal property 
and are never included in the sale of a farm unless by 
special agreement. So that in buying this property, the 
appellee knew he was purchasing not only the farm, but 
certain personal property as well. In explanation of the 
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509 acres stated in the agreement, the appellee testifies as 
follows: 

“In looking over the farm and talking about it 
the conversation revolved a good many times about the 
acreage; it was always represented to me as 500 acres; 
when a specific amount was mentioned, it was o09 
acres. So that I had it in mind very clearly that 
I was buying a farm of 500 acres to 509 acres (R-> 
pp. 19, 20). 

“I went down and looked at the property. Mr. 
Dulin said to me when I met him that it contained 
509 acres” (R., p. 39). 

This is denied by Mr. Dulin. 

He wanted the 509 acres in the agreement, although he is 
now claiming that he purchased the farm at $30 per acre; no 
other witness makes any mention of 509 acres. From the 
above, it is manifest that the appellee knew he was purchas¬ 
ing the farm, all improvements and farming implements, 
including two wagons, for the lump sum of $15,000 as a 

whole, and not at $30 per acre. 

The deed was executed, delivered, and accepted in com¬ 
pliance with this agreement, although it describes the tract 
or parcel of land with all improvements and all appurte¬ 
nances thereon, as containing 500 acres, more or less, for the 

sum of $15,000. 

Mr. Sharp testifies: 

“This contract was presented to me (in duplicate) 
for signature bv Mr. Lancaster and was signed in 
his office. Neither I nor my attorney had anything 
to do with the preparation of the preliminary con¬ 
tract. I read it over and it was sat sfactory to me, 
provided the farm had 500 acres, which I supposed 
it had. I deposited $500 on condition that the prop¬ 
erty was to be conveyed to me 'in yood title. When 
Mr. Jackson passed upon the deeds and the certifi¬ 
cate of title I paid the balance of $5,000 and ex¬ 
ecuted a trust deed for $10,000” (R., pp. 19, 20). 
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If it were true that the appellee was buying the farm at 
$30 per acre, he knew, notwithstanding his written agree¬ 
ment, that when he accepted the deed he was getting the 
farm for $270 less than he agreed to pay by the acre. The 
owner took no exception to this variance, as she was selling 
the farm, improvements, and implements, including two 
wagons, as a whole and for a lump sum, although she had 
a survey calling for 507 acres (R., pp. 8, 22, 39, 40). 
Sharp does not deny that he received the farming imple¬ 
ments, including the two wagons, nor that they were a part 
of the consideration for the purchase price. 

From all these incontestible circumstances surrounding 
the parties it is self-evident that the property was sold in 
gross and not by the acre. 


III. 

The claim of shortage. It has not been proven. 

The testimony shows that there were three surveys made 
of this farm. The first was made in August, 1907, at the 
request of the son of the owner, who testifies as follows: 

‘‘There was some dispute with the adjoining 
owners, the Marstellers. The Garner survey was 
made at my request by Mr. Garner and his son. 
The junior Mr. Garner is a practical man. 1 got 
that survey in 1907, primarily to get a correct line 
between the Marsteller estate and ours” (R., pp. 39, 
40). 

Mrs. Mary E. Dulin, testifies: 

“It was last surveyed at 507 acres” (R., p. 41). 

The Garner survey contains 507 acres and 28 poles (R., 

p. 8). 

The second survey was made for the appellee after he 
had purchased the farm. 
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Mr. Sharp testifies as follows: 

‘‘I have, since owning it, been putting fences on 
the property and was desirous of putting a fence 
along the line of the property. I desired to have an 
accurate survey that I might, when putting a per¬ 
manent fence in, put it on the exact lines. T em¬ 
ployed Mr. Downman to survey the entire farm and 
figure out the exact acreage. I have the survey here 
with me. Later I had a survey made by Mr. Howell 
of Washington (R., p. 20). When Mr. Downman 
gave me the survey, I asked him to calculate the 
number of acres, and he calculated them, making a 
calculation of 414 or 415 acres. He then revised it 
and made it 392 acres. Upon questioning him 
closely, it became apparent that he could not main¬ 
tain positively that it was a correct survey. When 
the bill was filed in this case we stated the area in 
the figures given by Mr. Downman. We are now 
claiming the shortage, as disclosed by the Howell 
survey. In making oath to the bill of complaint, I 
supposed that Mr. Downman was an accurate sur¬ 
veyor. After the bill was filed we questioned him as 
to the actual acreage of the property. In making 
the statement in the bill we relied solely on the 
figures furnished by Mr. Downman. After filing the 
bill we had reason to question the accuracy of the 
Downman survey, whereupon we employed Mr. 
Howell” (R., p. 38). 

The third survey was made at the request of the ap¬ 
pellee by George E. Garrett, under the supervision of David 
.T. Howell, claiming the area of the farm, including one- 
half of Broad Run to be 422.584, and exclusive of Broad 
Run 416.584 acres. 

Mr. Sharp testifies as follows: 

“I employed Mr. Downman to survey the entire 
farm and figure out the entire acreage. I have the 
survey with me. Later I had a survey made by Mr. 
Howell of Washington (R., p. 20). 

“I didn’t have a survey made in the first place 
because I trusted to their representation as coin- 
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taining 500 acres. I didn’t trust to their representa¬ 
tion as to the title. I don’t think the one was as 
important as the other (R., p. 20). 

"Mr. Downman made the first survey which I had 
made. Mr. Howell made the second survey. I un¬ 
derstood that the survey of Mr. Howell was made 
by the deed lines. I don’t blame anybody for the 
condition of the house or the other structures on the 
farm. I had the opportunity of having a survey 
made, but didn’t make it” (R., p. 21). 

The survey by Garrett as supervised by Howell is clearly 
inaccurate, uncertain, and ex parte, as shown by his own 
testimony and that of Mr. Dulin. 

He had with him no representative of the appellant to 
point out the ancient but well-known boundaries of the 
farm, but he went there a total stranger, and, as his testi¬ 
mony shows, was confused by the boundaries of this farm 
and adjacent properties and the fence lines which had been 
removed by Mr. Sharp. 

George E. Garrett testifies as follows: 

“I made the survey from March 23 to March 28, 
1914. I went upon the land on March 23, 1914, 
and walked over what appeared to be the line of the 
property. M e worked on the property lines for sev¬ 
eral days with such data as I nad p: eviously ac¬ 
quired by going to Manassas and searching the land 
records there for description of the property itself, 
and of the contiguous property. I had the deed of 
the property with me and the abstract of title.” 

After stating that he went to Manassas, the county seat, 
to examine the records, he says: 

“Then I went upon the property. There were 
some inscriptions of contiguous property as to which 
I didn't find the proper information, and T had been 
at Manassas to acquire that. After working on the 
property for a few days [he was there only five 
davsl I went to Manassas again and obtained the 
additional descriptions of the contiguous properties 
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that were necessary to make the survey. The de¬ 
scription which was embodied in the deed conveying 
this property to Mr. Sharp was so vague that it was 
impossible to make a survey by that description. In 
other words, there were no courses given whatever, 
but the properties were only described by bounds 
by which I mean contiguous property holders’ 
names” (R., p. 23). 

“Another description which I found was one of 
the contiguous properties is in the name of Mars- 
teller, to which there is a reference made in the 
abstract of title. I think prior to Mrs. Dulin’s own¬ 
ing this property, the property was purported to 
contain 650 acres of land. That included a piece of 
property on the opposite side of Broad Run, and 
which, in some way, was separated from this prop¬ 
erty, and I think it appears in the abstract [who told 
him it was separated? How does he know it?]. In 
the abstract of the property when it was supposed to 
contain 650 acres it described the property as being 
bounded on one side by the road from Greenwich 
.to Brentsville; on the other side by the land belong- 
:iii» to Sally Green and Michael I louse. I think the 
property that it referred to as being the property of 
Sally Green is the property which is now the Mars- 
teller property (which adjoins the Dulin farm)” (R., 

p. 21). 

“I found from a careful computation of these 
boundaries that the area of the farm including one- 
half of Broad Run was 422.584 acres. And exclu¬ 
sive of Broad Run it contained 416.584. I worked 
actually five days on the survey; one day was con¬ 
sumed in making the trip to Manassas” (R., p. 25). 

“There was a question in my mind as to whether 
it embraced one-half of the stream or not, and for 
that reason the area is given both ways in our descrip¬ 
tion on the plat. I made a great many computations 
before I was ever able to make the plat. I first made 
the computations myself, and I believe two assistants 
in the office checked them. Mr. Howell went over 
the work we made in the office, and after doing that 
he went down to the farm with me after the survey 
had been completed and after the map had been 
made up. 

3w 



‘The distance between two points referred to, ac¬ 
cording to Garner s figures, is 4,031.88 feet. The 
sum of my distances along the Greenwich and Brents- 
ville road from point 8 on the blue-print to the point 
marked ‘beginning’ is 4,237.25 feet. I don’t know 
whether the point that tie used on the Greenwich 
and BrentsviUe road to begin at in the same point 
that I have used at the southeast comer of Bit is' 
property” (R., p. 20). 

“On the southeast corner of the property there is 
no fence whatever, just an open piece of timber land, 
and if I had gone outside of this timber line until 
1 lound a tence I would have gotten outside this farm 
in the Marsteller property. The fence 1 am now 
speaking of is between no properties. I could not 
run the lines with reference absolutely to the fence 
as showing the position of the property. Between 
48 and 49 on the plat there is no fence. There are 
two strands of barbed wire fastened onto trees at 
random in a northeasterly direction considerably to 
the west of where the line had been established. 
There is a fence which is evidently one of the Marstel¬ 
ler partition fences to the east of the line that has 
been established as the dividing line between the 
property of Sharp and Marsteller” (R., p. 27). 

If this fence were taken as the line the area would 
be less than that given on the blue-print. Along 
the east line of the Sharp property and adjoining the 
Gough property there is a fence about twenty feet 
west of where the line is established. Where l estab¬ 
lished the line l have encroached apparently on 
Gough's property with regard to the physical condi¬ 
tions that exist to the extent of perhaps twenty feet. 
That has been added to this area. If I had surveyed 
the farm physically I would have found a less area 
than the plat now actually shows. A surveyor could 
not arrive at any measurement whatever by walking 
around the lines which I hove established without re¬ 
sorting to some character of measurement or deter¬ 
mination of the direction. I would not attempt to 
walk around these lines even had I made a survev 
and come anywhere near guessing where the survey 
was; it would be a random guess” (R., p. 28). 
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“I never took a course in civil engineering in any 
university. 1 never did take a course in civil engi¬ 
neering and never got a degree from any school or 
college. 1 went to the farm with Mr. Sharp, Jr. 
The 'physical boundaries of the farm ivere never 
pointed out to me. Broad Run is 65 feet wide at its 
nearest point. That was the first time I was on the 
place. 

“There would have been no difficulty in following 
the meanderings of Broad Run and measuring the 
courses and distances between points 42 and 9; that 
is no more than the usual difficulties. It could have 
been done. 

“There was no occasion to measure the length of 
the lines between points 15 and 42. It could have 
been done, but there was no occasion for it (R., p. 
28). 

“Probably three or four hundred feet to the east 
of the point of beginning there is a worm fence com¬ 
posed of rough logs, intertwined with one another. 
That fence is three or four hundred feet back of the 
line I have indicated on the plat. 1 didn't measure 
back to that worm fence because the description of 
the Marsteller property would not permit me to yo 
there. 

“I took the description of these adjoining prop¬ 
erties as accurate without making any actual survey 
of the land itself conveyed by these deeds. 

“There is no physical feature between the [joint 
marked ‘beginning’ and point 47. I may have seen 
some of the Marstellers when I was on the dividing 
line between Sharp and Marsteller. 1 saw a lady out 
there in the woods who questioned our right to come 
in there and said she understood that ground hud 
always belonged to them for years” (R., p. 29). 

Albert B. Dulin testifies on this point: 

“For a short distance there was a barbed-wire fence 
between our place and the worm fence beyond it 
joined the Marsteller tract. As to the space between 
the barbed-wire fence and the worm fence, there was 
always a slight argument as to who owned the prop¬ 
erty. There was some dispute with the adjoining 
owners, the Marstellers” (R., p. 39). 
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Garrett testimony, continued: 

here the Marsteller property lies you can see 
a fence there, which is probably four or five hundred 
feet east from the line I have established. If I went 
down on the property without knowing anything 
about it I might assume that the fence last referred 
to was one of the boundaries, not having knowledge 
at all of the monument that is on the south side of 
the point marked ‘beginning.’ A layman might 
assume that the fence referred to might answer the 
description contained in the Dulin-Sharp deed. As a 
civil engineer, I would not say that the Marsteller 
fence four or five hundred feet further removed from 
the line had any relation to the boundary of the tract 
as set forth in the Dulin-Sharp deed. There are two 
strands of barbed wire strung through the woods 
from the point in the neighborhood of point 1 and 
come probably somewhat in'the direction of points 
marked 47 and 48 and then again departs from there 
to the westward, which I think nobody would assume 
to be a line fence because of the irregular direction. 
I excepted that fence because the description in the 
deed compelled me to. (The deed says nothing about 
it.) Ignoring that fence, I gave Sharp a little area 
that he would have had by following that fence as a 
boundary. If I had used these physical boundaries, 
including the road and stream, and had followed 
those lines right around to the Marsteller fence 1 
could not sag how much more property would, have 
been included than I have included (R., p. 30). Jf 
the area were taken into consideration between the 
lines of point marked ‘beginning’ and 48 between the 
Marsteller fence I believe there would be an area 
greater than five acres , but it would not be ten acres. 
There was a similar condition opposite which would 
have diminished the area slightly in excess of one 
acre. On the basis of existing conditions in the way 
of boundaries Mr. Dulin ought to be credited on one 
side and debited with about, one acre. That would 
leave a net difference of between 9 and 4 acres” (R. 





David J. Howell testifies as follows: 

“I was employed by Mr. Sharp to make a survey 
of Broadland farm. The work was detailed to our 
assistant, Mr. Garrett, to make the actual survey of 
the ground. I didn’t go over the property myself 
until after the survey was completed by Mr. Garrett. 
Mr. Garrett and I went to the farm and had the 
papers with us connected with the survey (R., p. 31). 
We walked around the boundaries of the tract except 
a portion along Broad Run. I didn’t go along that 
because it wa*s described as bordering along the run 
and existed there, and I did not see any necessity of 
going around that. We went over the other lines 
and spent six or seven hours going over the matter. 
I didn't measure any of the lines, but accepted his 
measurement” (R., p. 32). 


Dog Island Not on Survey. 

Albert B. Dulin testifies as follows: 

“There is a part of the farm known as ‘Dog Island,’ 
which is not included in this survey (referring to 
the Howell survey). Dog Island is a part of the 
Broadland farm. It has always been a part of the 
farm to the best of my knowledge. It contains 
about ten acres. It is not a part of the Marsteller 
tract; that is on the opposite side adjoining the Ellis 
property. It touches Broad Run between points 16 
and 9. The last crop on Dog Island was corn. I 
always cultivated it myself when it was in my pos¬ 
session. It has always been in the possession of our 
family as far as I know” (R., p. 41). 

See testimony of Basil C. White and James Sharp, R., pp. 
47, 48. 

From this abstract of the testimony it is conclusively 
shown that Garrett went upon this farm a total stranger to 
the natural and physical boundaries and was unable to locate 
the same with accuracy. He admits his established lines 
between the Dulin farm and the Marsteller farm were dis- 











22 

puted, and that his survey should be credited with nine acres 
in favor of the Dulin farm. It is also a serious question 
whether Dog Island, containing 10 acres and proven to be 
a part ol the Dulin farm, has been included in this survey. 
It is not proven and is contested. 

\\ hen this survey w r as made, it there had been any inten¬ 
tion to affect Mrs. Dulin’s interest in this farm, the fair 
and proper course was to notify her of this intention, so the 
parties could either agree on a competent surveyor or peti¬ 
tion the court ot Prince A\ illiam county to appoint a sur¬ 
veyor whose survey would be subject to the approval of the 
court and be binding on all parties. This survey was not 
made with any such intention, and w T as solely ex parte. 

I he bill ot complaint is not founded on this survey, but 
on the Downman survey of 392.35 acres, which appellee ad¬ 
mits was erroneous, and, therefore, abandoned (R., p. 38). 

It is, therefore, contended that on the whole proof this 
Garrett survey should not be received to establish any short¬ 
age against Mrs. Dulin. 

IV. 

Claim of Mutual Mistake—It Has Not Been Proven. 

The allegation in the bill of complaint of fraudulent rep¬ 
resentations on the part of the defendant was not sustained 
bv a particle of evidence and was practically abandoned in 
the court below and will not be considered in this brief. It 
is further alleged that there was a mutual mistake as to the 
number of acres in this farm which influenced and deceived 
the purchaser. This is a question of fact which must be 
established by the proof. 

The testimony shows that prior and after this sale Mrs. 
Dnlin and Mr. Sharp were not personally acquainted and 
had no conversation about the terms of the sale (R., pp . 20, 
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The sale was made through negotiations between Mr. 
I)ulin, a son of the owner, Mr. Holtzman, Mr. Lancaster, 
and Mr. Sharp. 

Mr. Albert B. Dulin testifies as follows: 


“Mr. Iloltznian came to me and said lie thought 
lie had a possible purchaser for the farm. I had 
mentioned to him that the farm was for sale and 
we would expect $15,000 for it. That was in March, 
1911. Mr. Holtzman knew as I knew that the larm 
was known to be a 500-acre farm. He was a friend 
of mine and had been on the place several times 
prior to the sale of the farm. When he approached 
me with a view of selling this farm I don't recall that 
the acreage was mentioned at all. Nothing was said 
about selling the farm by the aere. After this pre¬ 
liminary talk with Mr. Holtzman, he told me he 
thought Mr. Sharp wished to buy it for his son. He 
was very much interested in farming and some time 
later Mr. Sharp came down accompanied by his son 
and Mrs. Sharp. I was there for a period at the 
time and we hardly discussed the price of the farm. 
We were talking mostly of the personalty on the 
place. We sold Mr. Sharp several things down 
there—furniture, etc. On that visit to the farm 
nothing whatever was said about buying the farm 
by the acre. 1 do not remember that anything had 
been said about the purchase price. That had been 
named previously. We had stated a flat price on the 
farm. We would have accepted no less under any 
condition. 

“On that visit of Mr. Sharp to the farm I made 
no representations to him as to the number of acres 
that it contained. I don’t recall that he asked any¬ 
thing about it” (R., p. 39). 


► 


Mary E. Dulin testifies as follows: 

“I have never seen Mr. Sharp or his son until to¬ 
day (in the court house). The business has been 
done through the agent, who sold the property, so my 
son informs me, that he was offered $15,000 for the 
farm as it stood, and we accepted it. Never to my 




knowledge did I make any statement to Mr. Holtz- 
man as to the number of acres the farm contained. 
I never made any representations to Mr. Sharp about 
how many acres the farm contained, never in my life. 
I can't say that I know the boundaries on the farm. 
1 had never sold off an acre or a foot of the farm 
and I always supposed it was over 500 acres, and 1 
sold it on that principle, but it was not a question of 
acres anyway, lie offered so much for the farm and 
we accepted it. Mr. Sharp never made me any offer 
for the farm directly” (R., pp. 41, 42). 

\V. Fred Holtzman, a witness for Mr. Sharp, testifies 
as follows: 

“I was told about the property by Mrs. Dulin’s 
son, Albert Dulin. lie told me they would take 
$15,000 for the farm, and he gave me a description 
of it. The acreage was always spoken of as being 
about 500 acres. It was about a month and a half 
before May 9, 1911, that 1 first talked with Mr. 
Sharp about the farm. I knew he was looking for 
a farm and 1 took him down to see it. I told Mr. 
Sharp that the farm contained about 500 acres. Mr. 
Dulin volunteered the information that the farm 
contained about 500 acres, and I so told Mr. Sharp. 

I went to the farm with Mr. Sharp and young Mr. 
Sharp and his wife, and went over the place partially. 
Nothing was said about having a survey made. I 
was instructed to state the number of acres in the 
farm.” (This is denied by Mrs. Dulin and her son.) 

“Q- Fid you say anything to Mr. Sharp or he to 
you about buying the farm by the acre, or was it for 
a lump sum? 

“A. lie was buying the farm as a whole. 

“In the beginning Mr. Sharp offered me some 
Anacostia property in trade for the farm, but that 
proposition did not go through” (R., p. 33). 

Charles C. Lancaster testifies as follows: 

“I advised her to reject the proposition for a trade. 
The proposition was for $15,000 for the farm, some 
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cash and the balance in property. When the first 
negotiations were presented to me for the sale of this 
property it was the farm to be sold for $15,000. That 
was the purchase price of the farm. 

“Q. And there was nothing said or no conversa¬ 
tion or discussion as you remember of acres in the 
farm, or as to whether it should be sold by the acre 
or otherwise? 

“A. No, there was nothing said about that. 

“Mr. Sharp and I never discussed the value of the 
wood on the farm or the structures on the farm. He 
told me he had been down and looked over the farm 
and had seen everything that was on it, and we were 
both of the same mind as to the condition of the 
farm. He was as familiar with it as I was” (R. pp. 
42 to 46). 

Basil C. White testifies as follows: 

“1 lived on Broadland farm about four years and 
a half. I left there December 1, 1911. I was man¬ 
ager for Mrs. Dulin. They (the Sharps) asked me 
how much was wanted for it, and I told them be¬ 
tween fifteen and sixteen thousand dollars. I think 
Mr. Sharp asked me how many acres were in the 
place, and I told him that the survey called for 507 
acres. He said nothing about buying the farm by 
the acre. He didn’t ask me if I had a survey” (R., 
p. 47). 

James Sharp testifies as follows: 

“I was looking for a farm to purchase and Mr. 
Holtzman came to me and told me of this farm 
known as ‘Broadland,’ containing 500 acres, which 
he said he thought I could buy for about $15,000. 
On that representation I went down to look at the 
farm, and while there met Mr. Dulin and his fore¬ 
man. In looking over the farm and talking about 
it the conversation revolved a good many times about 
the acreage. It was always represented to me as 500 
acres. When a specific amount was mentioned it 
was 509 acres. So that I had it in mind very clearly 
that I was buying a farm of 500 acres to 509 acres. 

4w 
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After this examination T negotiated through Mr. 
Holtzman to purchase this farm, offering in part pay¬ 
ment some property in Anacostia. They refused to 
take the property in Anacostia in part payment and 
then I agreed to purchase it at $15,000. I read it 
over (the contract), and it was satisfactory to me, 
provided the farm had 500 acres, which I supposed 
it had. I don't know positively that I ever saw Mrs. 
Dulin. 

“I had been part owner of farms before. I didn’t 
have a survey made in the first place, because I 
trusted to their representation as containing 500 acres. 
I didn’t trust to their representation as to the title. 
I don't think the one as important as the other (R., 
pp. 19, 20). I went down to look at the property. 
Mr. Dulin said to me when l met him that it con¬ 
tained 509 acres. \ didn’t ask him for the survey 
or if he had a survey. 

Kl 

“Q. Did you buy this farm bv the acre? 

“A. I bought it supposing it contained 500 acres, 
which was the basis of calculation of its value. 

“Q. Was there any discussion between you and 
Mr. Dulin or anybody else as to how much that farm 
was worth per acre? 

“A. No. I bought $15,000 for 500 acres. 

“Q. You bought the whole farm for a lump sum? 

“A. With the representation that it was 500 acres. 

“I had the opportunity of having a survey made 
but didn't make it. No plat was ever submitted to 
me before I saw the farm” (R., pp. 19, 20, 21). 

Chester J. Sharp testifies as follows: 

“It was remarked that it contained about 507 acres. 
I think Mr. Dulin made that statement. We were 
all together walking around the farm. My atten¬ 
tion was first called to the farm by Mr. Holtzman. I 
don't remember that he said anything about the acre¬ 
age of the farm. T belieye Mr. Aibert Dulin went down 
on the same train with us. T can’t say that I asked 
him how many acres there were in the farm, and I 
can’t say that my father did. I heard him volunteer 
the information. It was repeated several times. I 
don’t know that my father asked him about the acre¬ 
age. I did not” (R., p. 35). 
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From this testimony and the surrounding circumstances 
it is clearly manifest that neither party at the time of the 
sale knew definitely the exact number of acres in the farm, 
whether it contained 500, 507, or 509 acres or less. This 
farm, like all country farms, had a reputation of being a 
500-acre farm, and it was sold and bought on that reputation, 
and this was equally accessible to one as the other (R., p. 
40). The proof wholly fails to charge Mrs. Dulin with 
any mistake in selling her farm. She knew of the Gainer 
survey calling for 50/ acres, but she was not dealing on the 
number ot acres. The contract ol sale called loi o09 acres, 
while the deed called for 500 acres, more or less. This shows 
conclusively when she signed the contract that she was not 
selling the farm at $30 per acre, for the amount would have 
been $15,2/0 and not $15,000. She swears m\ son in¬ 
formed me that he was offered $15,000 for the farm as it 
stood, and ice accepted it. I always supposed it was over 
500 acres, and 1 sold it on that principle; but it teas not a 
question of acres any way. He offered so much for the 
farm and we accepted it 

Nothing said by Mr. Dulin, Mr. Holtzman, or Mr. White 
was in any w r ay calculated or intended to mislead or de¬ 
ceive Mr. Sharp. Their statements were merely opinions 
based on the general reputation of the farm. 

Mr. Sharp did not rely on these statements, but went to 
the farm with his wife and son and made an investigation 
for himself, which was entirely satisfactory to all his party. 
He had dealt in farms before. “I had been part owner of 
farms before ”(R., p. 20). He was a man with grown chil¬ 
dren and business experience. He was acting with his eyes 
wide open to his own interest under advice of able counsel, 
and w T as dealing with tw^o young men of limited business 
experience. The sale was agreed on before Mr. Lancaster 
was called in to arrange the purchase money, and nothing 
he said about the acreage could or did influence Mr. Sharp. 
He w 7 as not buying a “pig in the bag” and he knew it. He 
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was so pleased with his bargain that he has expended seven 
thousand dollars ($7,000) in improvements and new fenc¬ 
ing (R., pp. 2, 3). lie said: ‘‘I had an opportunity of hav¬ 
ing a survey made, but didn’t make it,” but three vears 
afterwards he sought to have a survey made, but failed as 
the proof shows. 


ARGUMENT. 

The Equity of the Case. 

The facts having been fully set forth, the only question is 
whether in equity the appellee is entitled to an abatement 
of the purchase price of a farm bought by him from the ap¬ 
pellant for a claimed deficiency of 78 acres of land out of 
an aggregate of 509 acres, which the farm was supposed to 
contain according to the agreement of sale. To settle this 
question properly three propositions arising out of the facts 
must be determined: 

1. Was this a sale in gross or by the acre? 

2. Has a deficiency been proven? 

3. Was there a mutual mistake or constructive fraud? 

They will be considered in their order. 

I. 

On the evidence it is contended that this was a sale in 
gross and not by the acre, and the authorities here cited fully 
sustain this contention. 

Tucker vs. Cocke, 2 Rand. (Ya.), 51, there was a 
sale of land of 10,000 or 12,000 acres. Survey proved a 
deficiency of 2,000 acres. Held to be a sale in gross. 
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The court said: 

“The estimation of the quantity was made by both 
parties upon the same facts, which were equally 
known to both. Norvell did not take upon himself 
to make any affirmation or representation in respect 
to quantity. Tie only declared his real opinion, 
founded upon the very same information which 
Tucker had, and in which the latter concurred with 
him, without being influenced by the opinion of 
the former. He concealed no fact within his knowl¬ 
edge which could in any degree influence that opin¬ 
ion. The source of information on the subject which 
he would most naturally and reasonably resort to 
was the conveyance under which his testator claimed, 
and being informed that the conveyance called for 
about 10,000 acres, he had no motive for further 
inquiry. This was, therefore, a contract of hazard, 
without any fraud, concealment, misrepresentation, or 
negligence on the part of the vendor. The error 
in respect to the quantity of land was mutual, and 
was not in relation to the substance of the thing 
contracted for, but in relation to the very hazard 
contemplated by the parties. The question is, 
whether the disappointed party is, in such case, en¬ 
titled to relief. There are cases in which the mutual 
error of the parties, without fault in either, may be 
a just ground for rescinding a contract. As if the 
error be in a matter which is the cause of the con¬ 
tract—that is, in the substance of the thing con¬ 
tracted for—so that the purchaser cannot get what 
he bargained for; as in the case of a purchase of 
military lands on Paint Creek stated to be located 
under specified warrants, and the warrants were lo¬ 
cated elsewhere 

In Caldwell vs. Craig, 21 Gratt., 132, there was a sale of 
1,000 acres, and survey found a deficiency of 200 acres. 
Held to be a sale in gross. 

The court said: 

“In the present case it was in proof on the trial, 
that before the sale the plaintiff informed the de- 
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fendant that he (the plaintiff) did not know how 
many acres the tract contained, as he had bought 
it in several parcels; it might run out a thousand 
acres or less. It is also worthy of remark the con¬ 
tract contains no provision for a survey. It is true 
that the deficiency here is verv considerable, but it 
is not greater than other cases of like character have 
exhibited in which compensation has been refused 
by this court. * * * The principle upon which 

all these cases were decided is, that where the real 
contract is to sell a tract of land as it may contain more 
or less, fully understood to he so, the purchaser takes 
the tract at the risk of gain or loss by deficiency 
or excess in the number of acres contemplated.” 

In Kenton vs. Bradford, 5 Leigh, 47, there was a claim 
for deficiency in the quantity of the land sold, and the bill 
was dismissed, as the land was sold in gross and not by 
the acre. On this question the court held: 

‘‘This depends upon the question, whether the 
sale was in gross or by the acre; for if it was a con¬ 
tract of hazard, in which each party took upon him¬ 
self the risk of excess or deficiency, there can be 
no relief afforded to cither, whateyer may be the 
actual quantity in the tract sold.” 

In Emerson vs. Stratton, 107 Va., 303, there was a sale 
of a tract of land, 1,148 acres, more or less. Subsequent sur¬ 
vey found an excess of 119.69 acres. Decree against grantor 
on ground that sale was in gross, and that the quantity 
did not influence the price. 

The court said: 

“It was claimed that the land was sold at $4.70- 
110/287 per acre. To say the least, this is a most 
unusual, if not remarkable, price per acre to have 
been agreed upon for land, when the purchase money 
for land is not an equimultiple of the number of 
acres; it is, at least, persuasive evidence that the con¬ 
tract was not by the acre.” 




Mr. Sharp bought 509 acres for $15,000, being at the 
rate of $29.45 per acre, a very remarkable price, if he 

was buying by the acre. 

In Russell vs. Keeran, 8 Leigh, 9, there was deficiency 
of 115 acres in a tract supposed to contain 405 acres. Held 

sale in gross. 

The court said: 

“For whilst such contracts are not favored, yet 
when clearly established they are always enforced. 
The answer avers it to be a sale in gross, and until 
it is disproved it is entitled to full weight. I think 
the sale should he considered as one in gross, in 
which the vendee took the land on a hazard of 

quantity.” 

In .Tones vs. Tatum, 19 Gratt.., 720, there was a sale of 
90 acres, be the same more or less. Deficiency by survey 
of one acre. No abatement. 

The court said: 

“The purchaser says he afterwards made an ex¬ 
perimental survey and ascertained the deficiency to 
he one acre and a fraction. Suppose he had ascer¬ 
tained an excess to that extent, instead of a de¬ 
ficiency. would he have considered himself bound to 
pay for it? Would he have been held liable for it? 
Would the parties to the suit have thought of claim¬ 
ing it? I think not. Then the rule ought to work 

both ways.” 

In Farrier vs. Reynolds, 88 Va., 141, the sale agreement 
described the land as follows: 

“All that parcel or tract of land situated on tin* 
waters of Sinking Creek, in the County of Craig and 
State of Virginia, known as the C. B. Duncan farm, 
containing 56 acres, more or less/ 

Survey showed 48% acres. Sale in gross. No abatement. 
The evidence showed that the tract of land in question was 
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inclosed by a fence and well known to the purchaser; that 
the vendor intended to sell by the tract, and would not 
have taken the hazard on himself. 

In Trinkle vs. Jackson, 86 Va., 238, there was a sale of 
2,376 acres, and survey showed a deficiency of 440 acres. 
Held a sale in gross, and not bv the acre. 

In Graham vs. Larmer, 87 Va., 222, the vendee pur¬ 
chased, for the sum of $6,000, a tract described in the con¬ 
tract of sale by metes and bounds, and as containing 274 
acres, more or less, the vendor making no representations 
as to the number of acres. There was a deficiency of twenty- 
eight acres, and vendee made partial payments after becom¬ 
ing aware of the deficiency; held it was a sale in gross, and 
\endee is entitled to no abatement of purchase-money on 
account of the deficiency. 

The court said: 

“Ihe proper solution of this question depends upon 
whether the parties intended to sell and buy by the 
acre, or in gross, and this must be determined by 
a proper construction of the agreement and the cir¬ 
cumstances of the transaction. 

And it has been laid down that the courts will 
iather take it that a contract is bv the acre than 
in gross, whenever it does not clearly appear that 
the land was sold by the tract, and not by the 
acre. 

u But when the real contract is fully understood 
to be for the sale and purchase of a tract of land 
as it may contain, more or less, the purchaser takes 
the tract at the risk of gain or loss bv deficiency 
or excess in the number of acres contemplated, and 
neither can resort to the other for compensation on 
the ground of either event. 

“Again, during the period of extended indulgence 
by Larmer (the vendor), Graham procured an ex 
parte survey, by which the deficiency of twenty-eight 
acres was discovered. When asked by Thos. J. Lar¬ 
mer, an adjoining land owner, why he was having 
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the survey made, he announced that his object was 
to ascertain the true quantity, so as to have his land 
properly luted for taxation. Yet, after thus ascer¬ 
taining the deficiency, he made large payments to 
his vendor, and accepted from him a deed in pur¬ 
suance of the title bond. These circumstances, taken 
altogether, afford strong presumptive evidence that, 
so far from the sale and purchase having been made 
under a mutual mistake, entitling the purchaser to 
compensation, it was mutually understood and agreed 
between vendor and purchaser to be a contract ot 
hazard as to quantity, precluding the idea of com¬ 
pensation to either, in case of excess or deficiency. 

That case is on all fours with the case at bar, for the 
contract provides not alone for the purchase of the farm, 
containing about 509 acres, hut for all the improvements 
and farming implements, including two wagons, for the 
round sum of $15,000. The deed was afterwards delivered 
and accepted for 500 acres, showing conclusively the num¬ 
ber of acres was not the essence or substance of the con- 

It is the intention of the parties at the time the con¬ 
tract is executed which is to be considered and ascertained, 
and not what they could or would have if they had antici¬ 
pated subsequent developments or consequences resulting 

from the contract. 

Turner vs. Kelly, ^0 Ala., 80 . 


In King vs. Brown, 54 Ind., 368, there was a deficiency 
of 54 acres in a conveyance of 451 acres, more or less, for 
a consideration of $ 20 , 000 . 

The court said: 

“In the case before us, it is perfectly obvious that 
there wa« no fraud, representation or special purpose 
in purchasing, that rendered the given number of 

acres of the essence of the contract. 

“We may remark that if the sale had been b\ 

the acre and the parties, to avoid the trouble of a 
5w 
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survey, or without any particular reason, had agreed 
to determine the amount to be paid for the land, by 
estimating the acres as a certain number, neither 
party knowing the true number, tiiey would have 

such estimated number, whether it 
proved to be one or otherwise/’ (P. 375.) 

In Pendleton vs. Stewart, 5 Cull. (Va.), 1, there was a 
sale of a tract of land containing 1,100 acres. Afterwards 
there was a deficiency claimed of 100 acres. Held a sale 
in gross, and not by the acre. 

The court said: 

“If a tract of land be sold for 1,100 acres, ‘more 
or less,’ at a fixed price, and it turns out that it is 
less, the purchaser will not be relieved in equity.” 

And the court further said: 

“But the real contract is to sell a tract of land, 
as it may contain, more or less, fully understood 
to be so between the parties, those words, more or 
less, imply a waiver of warranty as to the specific 
quantity on the part of the buyer, and an agree¬ 
ment on the part of the seller, not to demand more 
than the fixed price, although oif the one hand there 
should be an excess, or on the other a deficiency 
in the quantity supposed; both parties being will¬ 
ing to abide by such presumptive, or probable, evi¬ 
dence of the quantity as they were then possessed 
of, but of which neither pretends to have an accu¬ 
rate and perfect knowledge.” 

Same principle decided in Cunningham vs Miller 82 
Va., 526. 

In Newman vs. Kay, 67 W. Va, 98, there was a sale 
of a tract of land of 200 acres, without more or less. Sur¬ 
vey proved excess of 72 acres. Bill dismissed. 

The court said: 

“If the ambiguity of the deed on its face be con¬ 
ceded, the admissible evidence is wholly insufficient 
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to establish a sale by the acre. Much of it consists 
of declarations of intention which could not be ad¬ 
mitted at all. Only the circumstances which sur¬ 
rounded the parties and their situation at and before 
the making of the contract, and their conduct in 
carrying it into execution, can be considered. Kay 
(the purchaser) knew nothing about the quantity 
of land, nor had he anything to do with the New¬ 
mans personally. He never saw them, nor corre¬ 
sponded with them. The grantee obligated himself 
to pay $4,800, and no more. He did not agree to pay 
a certain sum for each acre of land that might be 
found in the tract, but to pay a lump sum for the 
tract of land. It is not suggested nor pretended 
that there was anv fraudulent act on the part of 
the grantee, operating as an inducement to the 
grantors, to enter into the contract, or in any way 
injuring them. Tt would be preposterous to say that 
an innocent mistake on his part, shared in by the 
grantors, is a wrong which would give a right of 
action to them against him.” 

Quoting from Crislip vs. Cain, supra, the language is as 
follows: 

“But no court of equity, in such case of mutual 
innocent mistake, neither party being guilty of any 
fraud, in the sense above explained, has a right to 
modify and alter the contract of the parties so as 
to make it correspond with what the court may think 
it probable would have been the terms agreed upon 
by the parties, had they not, by means of such 
innocent and mutual mistake, been ignorant of the 
actual facts at the time when the contract was entered 
into. All the court can do in such a case is to rescind 
the contract. It cannot modify the contract; for that 
would really be making a contract for the parties 
against their consent and then enforcing it. which 
would be usurpation of a very dangerous power." 

Here the recovery stands upon an affirmative fraudulent 
act known as suggestio falsi. 
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If by any other means it appear that the vendor knew 
the quantity of land and withheld the knowledge from the 
vendee, to his injury, the result will be the same. Here 
the recovery is a negative act of fraud, known as suppressio 
veri. 

The statement of quantity in such a deed is descriptive 
of the tract, not a covenant or warrant of quantity. 4 Kent, 
460; Caldwell vs. Craig, 21 Gratt., 132. 

But the incidental statement of quantity in description 
is not prima facie of the substance—the tract is the sub¬ 
stance. The statement of quantity was not intended as a 
warranty. 

In Crislip vs. Cain, 19 W. Va., 438, and Hall vs. Mayhaw, 
15 Md., 551, the same principles are laid down. 

The bill of complaint alleges that the farm was bought 
by the acre, but nowhere alleges that it was bought at $30 
per acre. The allegation is supported by only one wit¬ 
ness. 

The answer under oath positively denies these allega¬ 
tions. 

“)} here an answer to a bill in equity is direct and 
positive, and under oath, and denies the allegations 
of the bill, and an answer on oath is not waived, the 
complainant will not be entitled to a decree unless 
such denials are disproved by more than one witness 
and corroborating circumstances; and this is so where 
the bill is filed for fraud. 

In order that a vendee of property may avoid a 
sale for fraudulent representations, it must appear 
that he relied upon such representations in the pur¬ 
chase. 

‘‘Expressions of opinion which are not statements 
of facts do not constitute fraud. 

“In order to set aside a sale for fraudulent repre¬ 
sentations, it is essential that the vendee has acted 
upon such representations, to his injury. 

“Where the purchaser undertakes to make investi¬ 
gations of his own, and the vendor does nothing to 
prevent his investigation from being as full as he 




chooses to make it, the purchaser cannot afterwards 
allege that the vendor made misrepresentations. 

Southern Development Co. vs. Silva, lio 

U. S., 247. 


Claim of Shortage in Number of Acres. 

The burden of proof is upon the purchaser to satisfy 
the conscience of the court that an actual shortage really 

exists 

“Where the purchser of land seeks an abatemen 
of the purchase money on the ground of dehci y 
in the quantity of the tract, the burden is upon him 
to establish such deficiency, and unless lie does sso 
bv sufficient evidence, no abatement can be decreed. 

Northwestern Mutual Life Ins. Co. vs. Nelson, 
103 U. S., 549. 

Ward vs. Moore, 60 W. \ a. : 01 o. 

Wells vs. Lagorio, 112 Va., 522 

Southern Development Co. vs. Silva, izo U. 

247. 

In Brown vs. Wallace, 4 Gill & J., 479, the Court said: 

“It is not shown that the boundaries by which the 
trustee sold that lot do not embrace the whole num¬ 
ber of acres which they were said to contain. I am, 
therefore, of opinion that this purchaser has failed to 
sustain his claim for an allowance for deficiency, in 
the first place because the land was sold to Inn y 
the tract, and not by the acre; and in the next place 
because, in point of fact, he has no deficiency within 
the designated boundaries. 

It is contended here, on the evidence, that the purchaser 
has wholly failed to establish any deficiency, as it is only- 
supported by the testimony of one witness. 
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III. 

The Claim of Mutual Mistake, or Constructive Fraud. 

1 he record presents no ground for any misrepresentation, 
intentional or otherwise, on the part of the appellant, or 

others acting for her, and the question here is solely one 
of mistake. 

Where parties knowingly predicate a settlement upon 
uncei tain or contingent matters or circumstances, and where 
the contingent risk which each is to encounter is taken 
into consideration in the stipulation assented to, the contract 
will be valid notwithstanding the mistake of one of the 
parties provided that there has been no concealment or 

unfair dealing by the opposite party such as would affect 
any other contract. 

20 Am. & Eng. Cyc. (2d Ed.), 815, and authorities 
there cited. 

Nor does the circumstance that both were equally mistaken 
concerning the fact affect the transaction, if the mistake 
was one which either, by the exercise of ordinary diligence, 
might have discovered. Where the circumstances put both 
on inquiry, neither can be heard to complain of a result 
of which his own want of vigilance was the proximate cause 
26 Am. & Eng. Cyc. (2d Ed.), 831. 

1 he law does not require that the parties to a contract 
should stand on the same footing as to knowledge or in¬ 
formation; where one has full and equal opportunity with 
the other to ascertain the facts, and no fraud is practiced 
he must abide by the contract. Although he ignorantly or 

negligently makes a bad bargain, each is entitled to the 
benefit of his own sagacity. 

20 Am. & Eng. Cye. (2d Ed.), 813, and authorities 
cited. 

Stellheimer vs. Killip, 75 N. Y., 282. 



Mistake, to be available in equity, must not have arisen 
from negligence, where the means of knowledge were easily 
accessible. The party complaining must have exercised at 
least the degree of diligence “which may be fairly expected 

from a reasonable person.” 

Kerr on Fraud and Mistake, 407. 

Southwestern Development Co. vs. Silva, 125 U. S., 
247. 

Shappirio vs. Goldberg, 192 U. S., 232. 

Sharp testifies he had an opportunity to make a survey 
before the sale, but he didn’t make it. (R., p. *21.) 

The case of Grymes vs. Sanders, 93 U. S., 55, is on all 
fours with the case at bar, and the Court, speaking through 
Mr. Justice Swayne, held as follows: 

“The parties, in dealing with the property in ques¬ 
tion, stood upon a footing ol equality. They judged 
and acted respectively for themselves. The contract 
was deliberatelv entered into on both sides. Th(? 
appellant guaranteed the title, and nothing more. 
The appellees assumed the payment of the purchase 
money. They assumed no other liability. Jheie was 
neither obligation nor liability on either side, be¬ 
yond what was expressly stipulated. If the property 
had proved unexpectedly to be of inestimable value, 
the appellant could have no further or other claim. 
If entirely worthless, the appellees assumed the risk, 
and must take the consequences.” 

The law concerning the reformation of contracts on the 
erround of mutual mistake is well stated in Sawyer vs. Hovey, 

o 

3 Allen, 331, where the Court said: 

“And it is a further and very material rule that 
the Court will not afford its aid or allow a written 
instrument to be affected by parole or other extrinsic 
evidence, unless the mistake is made out according 
to the understanding of both parties by proof that 
is entirely exact and satisfactory, and this for the 
paramount reason that otherwise, if a deed should 



be reformed and corrected upon proof of the mistake 
of one of the parties, the great injustice might be 
done ol imposing upon the other the consequences 
ol a contract to which he had never assented, and, 
therefore, wholly against his will.” 

In this case the vendor sold her farm for $15,000, “as it 
stood. ’ “We had stated a Hat price on the farm. We 
would have accepted no less under any condition.” (R., 
pp. 39, 41.) To reform her contract and compel her to 
accept $2,340 less than she sold the farm for, with improve¬ 
ments worth over $5,000 and the farming implements and 
two wagons included, would be imposing upon her the con¬ 
sequences of a contract to which she had never assented, 
and, therefore, wholly against her will. She cannot be 
placed in statu quo. 

It the proof is not full and satisfactory and the mistake 
plain, equity will not interfere; for the writing should be 
deemed the sole expositor of the intent of the parties until 
c o is established beyond reasonable controversy. 

Jackson vs. Magbee, 21 Fla., 622. 

The proof must establish incontrovertiblv that the error 
or mistake was common to both parties. 

Stiles vs. Willis, 66 Md., 552. 

McDonnell vs. Milholland, 48 Md., 545. 

“Before a court, of equity will interfere to reform 
a written instrument, it must appear, substantially as 
alleged in the pleadings, that there was in fact a 
valid agreement sufficiently expressing in terms the 
real intention of the parties: that there was in fact 
a written contract which failed to express such true 
intention, and that this failure was due to mutual 
mistake, or to mistake of one side and fraud or 
inequitable conduct of the other. 

“These facts must be established by competent evi¬ 
dence, which is consistent and not contradictory, clear 
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and not equivocal, convincing and not doubtful. 
Mere preponderance of testimony is not sumcien . 

Fritz vs. Fritz, 94 Minn., 264. 

“To justify a court of equity in setting aside a 
contract on the ground of mistake, it is essential to 
show either a mistake of both parties or the mistake 
of one with the fraudulent concealment of the other. 

To the general rule that an act done or contract made 
inder mistake or ignorance of a material fact is voidable in 
equity there are certain exceptions, viz. 

“(1) The material fact must be such as the com¬ 
plaining party could not by reasonable diligence o > 
tain a knowledge of when he was put on liiquii}. 

“(2) Where the means of knowledge are alike 
open to both parties, and where each is presumed 
to exercise his own judgment in regard to extrinsic 

where the facts are equally known to both 
. parties; or where each has equal and adequate means 
of information; or the facts are doubtful from their 
own nature, if the party has acted in good faith. 

Wilson vs. Western N. C. Land Co., a JN. U, 
445. 


“The situation is analogous to those compromises 
where parties knowingly predicate a settlement upon 
uncertain or contingent matters or circumstances; 
and where in case of mistake in the assumed fact 
or circumstances, courts of equity decline to in er- 

fcrc ^ 

Delta Co. vs. County Commissioners, 17 Colo., 

41. 


“When the fact is equally unknown to both par¬ 
ties, or when each has equal and adequate means ot 
information, or when the fact is doubtful from its 
own nature; in every such case, if the parties have 
acted with entire good faith, a court of equity will 
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not interpose, for in such cases the equity is deemed 
equal between the parties.” 

Eastman vs. Water Power Co., 24 Minn., 437. 

1 Story Eq. Juris., S. 150. 

Crowder vs. Langdon, 38 N. C., 476. 

“The appellee had the most abundant opportunity 
to inform himself of the truth of every representation 
made, and of every step taken by the appellant, from 
the inception to the termination of the enterprise. 
Everything was done in the light of day; there was 
nothing covert or concealed; and if he made a bad 
bargain the explanation is not to be found in the 
suggestion that his innocence and simplicity have 
been ensnared by the wiles of an unscrupulous 
vendor.” 

Max Meadows Land and Improvement Co 
92 Va., 76, 77, 80. 

Orr & Litton vs. Goodloe, 93 Va., 263. 

V hittaker vs. S. W. Ya. Improvement Co., 

r 34 W. Va, 221. 

Van Horn vs. O'Connor, 42 Wash, 513. 

I pon the whole case it is confidently submitted that this 
appeal should be sustained, and that the bill of complaint 
be ordered dismissed. 


MICHAEL J. COLBERT, 
CHARLES C. LANCASTER, 

Attorneys for Appellant. 
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No. 2784. 


MARY E. DULIN, Appellant, 

vs. 

JAMES SHARP, Appellee. 


BRIEF FOR APPELLEE. 


Statement of Facts. 

This is an appeal from the action of the court below in 
decreeing an abatement of the purchase price to the extent 
of the deficiency in acreage resulting from a mutual mistake 
of fact. The bill was filed on May 9, 1911, setting up, 
among other things, the conveyance of a certain tract of 
• land in Prince William County, Virginia, “containing five 
hundred acres, more or less,” the consideration for which 
was $15,000, $5,000 of which was paid in cash and the 
balance evidenced by four promissory notes, secured on the 
property, of $2,500 each, payable in one, two, three, and 
four years respectively from May 9, 1911. 

lu 




The appellee immediately took possession of the property 
and expended by way of improvements thereon approxi¬ 
mately the sum ol $7,000. The appellee paid the aforesaid 
notes due in one and two years respectively and the last 
semi-annual interest payment on May 9, 1913, and, soon 
thereafter, had the tract surveyed tor the purpose of running 
his fence lines around the boundaries of said property, and 
found by said survey that the land contained 392 35/100 
acres, which shortage he called to the attention of the appel¬ 
lant and requested that it be made good by an abatement 
of the purchase price, to which request the appellant re¬ 
plied, saying her certificate of survey called for 507 acres, 
but she did not claim she sold the land as a tract for a lump 
sum (R., 22). Later the appellee, having reason to be dis¬ 
satisfied with the accuracy of this survey, had another one 
made by an accurate and trustworthy surveyor, which 
showed that the farm contained 422 acres, and it is upon the 
oasis of this survey, referred to as the Howell survey, that 
the present claim for shortage is founded. 

The land was only partially fenced in and its boundaries, 
as set forth in said deed, are no more definite than to de¬ 
scribe said land as situated— 

‘‘on the road leading from Bristow to Greenwich, and 
bounded by the Greenwich and Brentsville Road, the 
lands of Michael House, George Hunton, and Samuel 
Simpson, and Broad Run/’ 

The bill alleges (R., 3) that the appellee was deceived by 
reason of the representations made to him as to the acreage 
by the appellant, which were relied on by him, but avers 
that said representations— 

Indtl/de f feTdam’> mU ‘ Ual miStake ° f the plaintiff 

The bill also asked as an incident to the main relief that 
the appellant, pending the determination of the main ques¬ 
tion, to wit, the right of the appellee to have a decree for 
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the deficiency in the acreage by way of abatement on account 
of the purchase price, be enjoined from transferring the two 
notes still remaining due and unpaid representing the bal¬ 
ance of the purchase price. It became unnecessary for the 
court below to pass upon this question by reason of the an¬ 
swer of the appellant to the rule issued against her to show 
cause why she should not be so enjoined, said answer stating 
(R., 6) referring to said notes: 

“They are still in the possession and ownership of 
this defendant. She has no intention and never had 
any intention of negotiating the same.” 

All the witnesses in the case were examined in open court, 
and there was no competent evidence upon the question of 
the area of the land in controversy except that given by the 
surveyor employed by the appellee, whose competency was 
not denied by the appellant, who contented herself by offer¬ 
ing a survey in evidence, known as the Garner survey, but 
failed to call the surveyor who made the same to testify, 
although said surveyor was available, and notwithstanding 
the fact that the accuracy and insufficiency of said survey 
was successfully attacked by the appellee s expert sur\ e} ors. 
The appellee averred in his bill, which averments were sup¬ 
ported by his own testimony and that of the appellant, that 
he bought the farm for the lump sum of $15,000, because 
it was represented to him that it contained oOO acres, more 
or less, and that said representation as to quantity induced 
him to pay therefor the consideration named. 

The testimony was taken in open court and the court be¬ 
low not only had the opportunity of observing the witnesses, 
but actually participated in their examination (R., 32). 

Upon the foregoing state of facts the court below had 
no difficulty in finding a shortage of seventy-eight acres and 
decreed an abatement of the purchase price to the extent of 
$30 an acre amounting to $2,340. 

From this decree the appellant has appealed and in sup- 
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port thereof maintains that under the circumstances of the 
case the appellee was not entitled to an abatement for the 
reason that the sale of the farm was a sale in gross, or, in 
other words, was a contract of hazard and that said sale was 
not a sale by the acre as the appellee contends. 


Statement of the Preliminary Propositions of Law upon 

Which the Appellee Relies. 

A. 

The Jurisdiction of a Court of Equity to Decree the Relief 
Prayed for Herein by Proceeding in Personam, Though 
the Real Estate is in Another Jurisdiction. 

It will be observed that, while the transaction involving 
the transfer of the real estate in controversy related to land 
situated in the county of Prince William in the State of Vir¬ 
ginia, yet both the appellant and the appellee are residents 
of the District of Columbia, where the suit was instituted and 
where personal service was had upon the defendant below. 

That an equity court, having jurisdiction over persons, 
has power even to decree the conveyance of lands located in 
another jurisdiction, which is beyond the relief sought in 
this case, cannot now be questioned. 

This proposition has been upheld by the courts of Eng¬ 
land and this country in a long unbroken line of decisions, 
all of which, probably without exception, refer to and de¬ 
pend for their reasoning upon the two celebrated cases of 
Penn vs. Lord Baltimore, 1 Ves., Sr., 444, in England, and 
Massie vs. Watts, 6 Cranch, 148, in this country. In the lat¬ 
ter case, which is the foundation of the Ajnerican authori¬ 
ties, a citizen of Virginia brought a suit in equity in the 
Kentucky courts against a citizen of Kentucky to compel 
the latter to convey to the former 1,000 acres of land in the 
State of Ohio, the defendant having obtained the legal title 
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without notice of the plaintiff’s equitable claim. Chief Jus¬ 
tice Marshall, delivering the opinion of the court, after re¬ 
viewing the case of Penn vs. Lord P>altunore, supra, and 

several others, concludes: 

“Upon the authority of these cases and of others, 
which are to be found in the books, as well as upon 
general principles, this court is of opinion, that in a 
case of fraud, trust or of contract the jurisdiction of 
a court of chancery is sustainable wherever the per¬ 
son be found, although lands not within the jurisdic¬ 
tion of that court may be affected by the decree. 

In Rose’s Notes on the United States Reports, vol. 1, be¬ 
ginning at page 420, a great number of cases are cited, 

founded upon and sustaining this doctrine 

The principle has been fully recognized in this District. 
In the case of Moore vs. Jaeger, 2 MacA., 465, the court hel : 

“The rule is now well settled that a court of equity 
will entertain a suit respecting the right to real estate 
situate in another State or country, where jurisdiction 
of the parties has been acquired. V hen a contro¬ 
versy arises out of a contract, or out of fraud, or in¬ 
volves the consideration of a trust in regard to lan s 
in another State, the jurisdiction of a court of chan¬ 
cery will act upon the conscience of the peison if 
found within the jurisdiction of the /omm and com- 
pel him to do what is required by justice and equity. 

If bv reason of the above authorities, a court of equity, 
acting in personam, may decree a conveyance of real estate 
in another jurisdiction, a fortiori such a court has power to 
decree the limited relief herein prayed for, to wit, an abate¬ 
ment of the purchase price to the extent of * e J 10 ^ affe ’" 
the acreage found to exist in accordance with the rule laid 
down by an unbroken line of decisions in the Supreme 
Court of Appeals of Virginia hereinafter set forth. 
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B. 

The Virginia authorities are controlling, upon the prin¬ 
ciple of lex rex sitae, upon the rights of the parties involved 
m construing the deed herein. 

“The laws of the State in which land is situated 
control exclusively its descent, alienation, and trans- 

[nfprfM t,le effect and construction of instruments 
intended to convey it. All such laws in existence 

T raCt “ reRa . rd t0 reaI estate is made, in- 

become n 4 n e t C0I j! trac !; of mort g«ge, enter into and 
become a part of such contract.” 

Brine vs. Insurance Co., 96 U. S., 627. 




It is a principle too firmly established to admit 
of dispute at this day, that to the law of the State 
in winch land is situated must we look for the rules 

an h d C for K t°he rn ff lt i a,ienation ’ ™ d transfer, 

and foi the effect and construction of conveyances.” 

McGoon vs. Scales, 9 Wall., 23. 

“The lex rex sitas—the law of the place in which 
the property is-controls the title to and the aliena 
tion and transfer of land, and the effect and con- 

WT t,0n * Whlch 1S t0 b L accorded t° agreements in¬ 
tending to convey or otherwise deal with it 
9 Cyc., 680. 

Many case are cited in support of the above principle laid 

down in the text, but reference will here be made to only 
one: J 

In an action for a breach of covenant of warranty 
where the grantor resided in Vermont, the grantee in 
ew Hampshire and the land was situated in Min- 
esota, it was held that the construction and force of 
the contract, including the rule as to damages must 
be governed by the law of Minnesota; and where the 
referee failed to find what the law of Minnesota was 
the Supreme Court of Vermont would not presume 
that it was the same as that of Vermont, but would 
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recommit the case to the court below to determine the 
damages according to the rule of Minnesota. 

Tillotson vs. Prichard, 60 Vt., 94. 

Attention is directed in this connection to appellant’s 
brief (pp. 22-37) where the Virginia authorities are given 
primary importance and where no contention is made or 
intimated that said authorities are not controlling in a propo¬ 
sition of this character. 

Apart from the uniformity of the Virginia decisions in 
support of the appellee’s right to recovery and the control¬ 
ling character of those decisions upon this court, appellant 
calls attention to the following statement of the learned trial 
court in its opinion (R., 13), where the ^ourt states the 
general proposition of law: 

“Even though the law of Virginia were not con 
trolling the plaintiff would be entitled to recovery, 
for the decisions in those jurisdictions where the law 
is not the same as in Virginia nevertheless hold that 
in the case of a sale of real estate 'more or less’ 
where the shortage is so large as to indicate that the 
parties have been dealing upon the basis of a mutual 
mistake relief should be given in equity.” 

C. 

The jurisdiction of a court of equity to grant relief in the 
situation herein is well settled, notwithstanding concurrent 
jurisdiction of a court of law. 

No authority is needed in support of the proposition that 
the action herein is transitory and not local and is, accord¬ 
ingly, enforcible in accordance with the lex fori, and the 
only condition precedent to such jurisdiction is the presence 
of the parties in court as a result of process or otherwise. It 
is manifest that this action does not involve the recovery of 
the property referred to or the title thereof. The appellee 
had his election either to bring an action in damages for 





breach of the warranty clause in the deed of conveyance or 
else to ask an equity court to grant him relief by way of 
abatement of the purchase price to the extent of the shortage 
and have the same credited on the unpaid notes, thus avoid¬ 
ing a multiplicity of suits, which is one of the prime purposes 
of equity jurisdiction. 

Manifestly, ii this action had been one at law, sounding 
in damages, for the breach in the warranty clause in the 
deed to the extent of the shortage, no question could have 
been raised as to its transitory character. Moreover, the 
jurisdiction of equity was invoked because of the larger 
powers of an equity court, which may not only decree abate¬ 
ment in an action of this character, but may also relieve the 
appellee from being subjected to a suit on the promissory 
notes given by him for the deferred payments, at least, to the 
extent of the shortage. 

“The jurisdiction of a court of equity to enjoin the 
collection of purchase money, after conveyance exe¬ 
cuted, on the ground of deficiency in quantity, the 
contract being a sale by the acre, cannot now be ques¬ 
tioned.” 

1833, Roger vs. Kane, 5 Leigh, 606. 

1910, Pack vs. Whitaker, 110 Va., 122, 124. 

“Always case for equity where deficiency growing 
out of mistake.” 

Blessing vs. Beatty, 1 Rob., 298, 300. 

“Syllabus: Land sold for 800 but survey showed 
608 acres. Both parties acted innocently and no re¬ 
lief on ground of fraud or misrepresentation, but 
gave relief on ground of mistake. Reed said more or 
less. Trust notes executed for purchase price. Re¬ 
lief : either rescission or annul contract.” 

1796, Quesnal vs. Woodlief, 6 Call., 218. 

See Syllabus, 218. 

“The right of a vendee of land to have an injunc¬ 
tion to protect him from the payment of the purchase 
money, upon proof of an actual outstanding superior 



title in a third person is now the established doctrine 
of our courts 

Keyton vs. Brawfords, 5 Leigh, 39, 4o. 


The relief granted will be either a rescission of an 
annulment of the contract at the option of the 

vc nd oo 

1796. Quesnal vs. Woodlief, 6 Call., 218. 


“Such cases require relief in equity by setting aside 
contract or giving compensation, by placing parties 
in position they would have placed themselves if the 

true state of facts had been known. 

Blessing vs. Beatty, 1 Rob., 287, 289, 300, 301. 


ARGUMENT. 

It is conceded that the appellee in order to sustain the de¬ 
cree of the court below must establish the following propo¬ 
sitions : 

I. That there was an actual shortage of 78 acres in the 
land in controversy as averred in the bill of complaint and 
found to exist as a matter of fact by the decree of the court 

below. 

II. That the sale was one by the acre and not in gross. 

III. That, assuming the shortage, the appellee was en¬ 
titled to a dedree for the deficiency on the ground of a mutual 

mistake of fact. 


► 
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THAT THERE WAS AN ACTUAL SHORTAGE OF 
78 ACRES IN THE LAND IN CONTROVERSY AS 
AVERRED IN THE BILL OF COMPLAINT AND 
FOUND TO EXIST AS A MATTER OF FACT BY THE 
DECREE OF THE COURT BELOW. 

The outstanding fact in connection with this proposition 
is that the appellant offered no competent evidence as to the 
area of the farm. The appellant wholly failed to aid the 
court by her own testimony or the testimony of the witnesses 
called on her behalf as to what the area actually was, and her 
evidence consisted of her impression as to what it had been, 
her title deeds, and a survey by one Garner, which survey 
was relied upon by the appellant as an exhibit and was 
offered in evidence without the testimony of the surveyor, 
who was available, but was not called as a witness. 

The incompleteness and insufficiency of this survey was 
conclusively shown by the competent surveyors, named 
Messrs. Howell and Garrett, who testified on behalf of the 
appellee to the effect that no plat could be made up from 
Garner’s survey, and that no one could determine from said 
survey, including the description connected therewith, what 
the area of the farm was. 

It is not manifest why Mr. Garner was not called. This 
suit has been pending since November 19, 1913, and it did 
not appear from the testimony of the appellant that Mr. 
Garner could not have been reached at any time during this 
period; nor does it appear that any real effort was made 
either to take the deposition of this witness either in ad¬ 
vance of the hearing or to have him present. 

It is respectfully urged, therefore, that the failure of 
the appellant to take the testimony of Mr. Garner, the only 
party relied upon by the appellant to establish the accuracy 
of her survey, thus shown to be in all respects incomplete, 
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raises the presumption of law that Garner s testimony would 
have been unfavorable to the contention of the appellant. 

This principle of law is well recognized by an unbroken 

line of decisions. oc , 

See Gallagher vs. Hastings, 21 App. D. C., 87, 88, and 

cases cited. 

It is further submitted that the Garner survey, not hav¬ 
ing been proven in any manner by the surveyor making it, 
is not evidence at all upon which the appellant could re y 
independently of the successful attack that was made upon 
it by the surveyors, Howell and Garrett, called on e a o 
the appellee. The mere introduction into the case of a scrap 
of paper, accompanied by a plat, does not ipso facto con¬ 
stitute evidence. We respectfully submit, therefore, that 
there has been a total failure of proof on the part of t e 
appellant to show by any evidence that may be proper y 
entertained by the court what the area of the land in con- 

troversv is. . . ,, . 

This failure contrasted with affirmative proof on the par 

of the appellee by experts, whose competency is not deme 

bv counsel for the appellant, affirmatively establishes that the 

land in question contains four hundred and twenty-two and 

a fraction acres. ’ „ , i • 

It must be remembered that the appellee can only claim 

for the purpose of the controversy herein title to land in¬ 
cluded in the boundaries set forth in the deed to him by 
tie defendant of May 9, 1911. The Howell survey is clear 
and explicit that the tract contains four hundred and twenty 
Zo I fraction acres by following directly the metes 
and bounds set forth in said deed and verifying the same 
from the original records at Manassas where the edjoin- 
L property is referred to in said deed as constituting a 
boundary. In response to cross-examination of Mr Garrett 
who actually made the survey, the fact was disclosed that, if 
the actual physical boundaries of the property were followed 
aid not the language of the deed, the area thus shown by 
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the Howell survey would have been less than four hundred 
and twenty-two acres. It is further respectfully submitted 
that any effort on the part of Mr. Garrett and his assistants 
to follow any boundaries, physical or otherwise, than those 
set forth expressly in the deed would have conclusively dis¬ 
credited the Howell survey. If, therefore, the appellant had 
title to a small area by adverse possession prior to the de¬ 
in en of the deed in question, said title still remains in the 
appellant, and did not and could not pass by said deed. 
The only attempt made, therefore, to discredit the Howell 
survey in any particular becomes abortive when it is re¬ 
called that said attempt involves an indefinite and undeter¬ 
mined area, with respect to which it is merely intimated the 
defendant had title by adverse possession. As indicated 
above, if such title by adverse possession ever existed, it is 
still in the appellant, and could not by any possibility have 
passed to the plaintiff by the deed of May 9, 1911, because 
it appears as a physical fact in the case that the appellee got 
everything called for in said deed, and that the land thus 
conveyed consists of four hundred and twenty-two acres. 

Appellant’s counsel has failed to point out in his brief 
why the physical boundaries should have been followed in 
the survey rather than the metes and bounds set forth in the 
deed. In a word, the appellant in the deed gave the appellee 
a description of the property. The appellee gave a compe¬ 
tent surveyor this same description and asked him to ascer¬ 
tain the acreage. This was done by the surveyor, as his 
testimony clearly discloses, by following the metes and 
bound* set forth in the deed. Where these metes and 
bounds referred to adjoining property as a boundary, the 
records in the office of the county clerk" were resorted to in 
order to accurately locate the lines by reference to the 
adjoining property referred to in appellant’s deed to the 
appellee. It is submitted that the testimony of the surveyor 
discloses that he pursued the course in making this survey 
that any other course would have produced inaccuracy and 
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confusion. Certainly the appellant is the last one to com¬ 
plain of the necessity on the part of the surveyor in adopting 
the description contained in the deed, and incidentally get¬ 
ting the exact lines of the property by reference to the 

particular lands referred to in said deed. 

The trial court disposes of the Howell survey by demon¬ 
strating its entire accuracy (R., 10). 

The learned trial court (R., 101 also makes this comment 

on the Garner survey: 

“Annexed to the answer is a survey admitted in 
evidence. It is a survey made for the defendant by 
one Garner, and there were offered in evidence notes 
made by him explaining the survey. He was not 
called as a witness, however, and his failure to do 
so was not explained. The testimony of the surveyor 
employed by the plaintiff satisfactorily establishes 
that it is impossible to determine from the Garner 
survey and notes what the area of the farm is. 

“It will be taken as established then that the form 
contains only 422.584 acres and the question is 
whether under the circumstances of this case the 
plaintiff is entitled to the relief which he seeks be¬ 
cause of this shortage. 


II. 

THAT THE SALE WAS ONE BY THE ACRE AND 

NOT IN GROSS. 


a. 

The burden of proof to establish a sale in gross is upon 
the appellant in the case at bar. 

This is predicated upon the uniform line of authorities 
placing the burden of proof as a matter of law upon the 

appellant. 
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In the leading case of Keytons vs. Brawfords, 5 Leigh 
39, the court said: 

“ Th e courts will take it that a contract is by the 
acre whenever it does not clearly appear that the 
land was sold by the tract and not by the acre. 

Again in W atson vs. Hoy, 28 Gratt., 698, the court said: 

“And where the parties contract, for the payment 
of a gross sum for a tract or parcel of land upon an 
estimate of a given quantity, the presumption is that 
the quantity influences the price to be paid and that 
the agreement is not one of hazard. 

“Whether sale be in gross or for specific quantity 
depends upon intention gathered from surrounding 
circumstances and terms of contract. But in inter- 
preting such contracts the court, not favoring con¬ 
tracts of hazard, will always construe the same to be 
contracts of sale per acre, wherever it does not clearly 
appear that the land was sold by the tract and not 
by the acre.” 

Berry vs. Fishburne, 104 Va., 459. citing 
Watson vs. Hoy, 28 Gratt., 696. 

Every sale therefore of real estate, where the 
quantity is referred to in the contract, and when the 
language of the contract does not plainly indicate 
that the parties intended a sale in gross, must be pre¬ 
sumed to be a sale by the acre.” 

Emerson vs. Stratton, 107 Va., 303, 307. 

“When the term 'more or less’ is used it repels 
the idea of a contract of hazard and implies that there 
is no considerable difference in quantity.” 

Berry vs. Fishburn, 104 Va., 460, citing 
Benson vs. Humphreys, 75 Va., 196. 
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The uncontroverted facts sustain the contention of the 
appellee that the sale was by the acre. 

The preliminary contract of April —, 1911, calls for 509 
acres, more or less, which, so far as the acreage is concerned, 
was merged in the deed of May 9, 1911, which recited “500 

acres more or less.” 

The “surrounding circumstances rule,” when applied to 
this case, discloses that this farm was represented to the 

vendee to contain about 500 acres. 

\V. F. Holtzman, the agent whom the vendor said had 
entire charge of the transaction, testified that he represented 
the farm to the appellee as containing 500 acres at the lump 
sum. of $15,000 when he first called the same to Mr. Sharp’s 

attention. 

The appellee testified that this farm was so represented 
by Mr. Holtzman to contain about 500 acres and that it was 
upon this representation that he agreed to pay the purchase 

price, to wit, $15,000. , 

Mr. C. C. Lancaster, the personal counsel of the vendor, 

testified that in all his negotiations with Mr. Sharp prior to 
and at the time of the consummation of the deal in his 
office it was generally understood by all the parties that the 

tract contained about 500 acres. 

Young Dulin, the son of the appellant, testified that when 
he put the property in the hands of Holtzman the latter 
knew it contained 500 acres , and, therefore, it was unneces¬ 
sary to mention that fact to him. 

The foreman in charge of the place prior to the purchase, 

Bass White, testified that while the appellee was there look- 
in" it over prior to the purchase, he told the appellee in re¬ 
sponse to an inquiry that the place was supposed to contain 

500 acres . 
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In addition to the foregoing, if any further evidence were 
necessary, the appellant testified that she always supposed 
the tract contained 500 acres, that her title deeds called for 
oOO acres, and that the survey made by Garner at her in¬ 
stance reported the tract to contain 507 acres. 

The presumption is therefore conclusive that no other 
area v as in the minds of the parties and that it was uni¬ 
formly stated to the appellee that the land contained about 
500 acres. 

Thus all the “surrounding circumstances are consistent 
with the language both of the preliminary contract and the 
deed conveying this property. 

r I he deed was the final and formal expression of the vendee 
to the effect that she was conveying a tract 

“containing 500 acres, more or less” 

The learned trial court in reviewing this aspect of the case 
said in its opinion (R., 11-12): 

* f itti e if any substantial conflict in 

the testimony of the circumstances leading up to the 
execution and delivery of the deed. The property 
was called to the attention of the plaintiff bv a real 
estate agent, to whom the defendant paid a commis¬ 
sion for his sendees in procuring a purchaser for the 
property. This agent testified that a son of the de¬ 
fendant called his attention to the property, telling 
him that it contained 500 acres and naming the 
price. The defendant’s son testified in substance that 
he had no recollection of mentioning to the agent 
the number of acres, but admits that the agent knew 
that it was claimed that the property contained 500 
acres. There is no question that the plaintiff was 
told that there were 500 acres in the farm, and in 
fact it is admitted by everybody that in dealing with 
regard to property it was assumed that it did contain 
that amount of land and the answer so alleges. In 
the contract of sale the farm is stated to contain 509 
acres more or less. It does not appear why this figure 
was named. The Garner survey states that the tract 




17 

contains 507 acres, 28 poles. The fact that^the de¬ 
fendant was in better position to know the quantity 
of land than was the plaintiff is a circumstance to be 
considered; so is the fact that the gross price divided 
by the number of acres produces a round sum, 
namely, $30, as the sum per acre. See Emerson vs. 
Stratton, 107 Va„ 303, where the price per acre on 
such a division would have been a very remaikable 

one to have been agreed upon. 

“The defendant testified in regard to the Garner 

survev as follows: , _ -19 

“ ‘Q. How did that survey happen to be made f 

“ ‘A. Why, out of curiosity, I just wanted perhaps 

to if I might sell it some time, and I thought I would 

have it surveyed, and it has never been less than 500 

aC “This would seem to indicate that she named the 
selling price with reference to the number of acres 
which the farm was supposed to contain. In a letter 
from the defendant to the plaintiff (Exhibit * o. ) 
which was written because of a letter received by he 
from the plaintiff’s attorney in regard to the alleged 
shortage in the acreage of the farm she says: 

‘“I have a certificate of survey made on August 
24, 1907, giving the acreage as o07 acres more or 

less * 

“And refers the plaintiff to her attorney for ‘any 
further statement regarding this matter, not claim¬ 
ing in any way that she had sold the farm as attract 
at a lump sum, but rather leaving it to be inferred 

that she sold it as so many acres. 

“The fact that the property was referred to as 

‘Broadlands’ in the contract and that the defendant 
visited it before agreeing to purchase have not been 
overlooked, the testimony not showing that the plain¬ 
tiff made a thorough examination of the property. 
Hurt vs. Staull, 3 Md. Ch., 2428. 

Smallwood fs. Hattun, 4 Me. Ch., 95. 

Again the learned court below concludes his observations 
upon this branch of the case as follows (R,, 12 ): 
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“The testimony without reference to the deed 
shows that the sale was by the acre, but if it did not, 
it left the question in doubt and the deed construed 
with reference to the law of Virginia would resolve 
the doubt in favor of such a sale.” 

Park vs. Whitaker, 110 Va., 122. 


m. 

THAT, ASSUMING THE SHORTAGE, THE APPEL¬ 
LEE WAS ENTITLED TO THE DECREE FOR THE 
DEFICIENCY ON THE GROUND OF A MUTUAL 
MISTAKE OF FACT. 

a. 

The Virginia Authorities Uniformly Give Such Relief. 

The law on this subject as the learned trial court points 
out is accurately stated in the case of Benson vs. Hum¬ 
phreys, 75 Va., 198, as follows: 

“First. Every sale of real estate where the quantity 
is referred to in the contract, and where the language 
of the contract does not plainly indicate that the sale 
was intended to be a sale in gross, must be presumed 
to be a sale per acre. 

“Second. The language ‘more or less/ used in con¬ 
tracts for sale of land, must be understood to apply 
only to small excesses or deficiences, attributable to 
variations of instruments or surveyors, etc. When 
these terms are used it rather repels the idea of a 
contract of hazard, and implies that there is no con¬ 
siderable difference in quantity. 

“Third. While contracts of hazard are not invalid, 
courts of equity do not regard them with favor. The 
presumption is against them, and while such pre¬ 
sumption may be repelled, it can only be effectually 
done by clear and cogent proof. 

“Fourth. The burthen of proof is always upon the 
party asserting a contract of hazard; for the presump- 
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tion always being in favor of a sale per acre, a sale 
in gross or contract of hazard, must be clearly esta 
lished by the facts. 

“Fifth. Where the parties contract for the payment 
of a gross sum for a tract or parcel of land upon the 
estimate of a given quantity, the presumption is that 
the quantity influences the price to be paid, and that 
the agreement is not one of hazard. 

“Sixth. Whether it be a contract in gross or tor a 
specific quantity depends, of course, upon the inten¬ 
tion of the contracting parties, to be gathered from 
the terms of the contract and all the. facts and cir 
cumstances connected with it. But in interpreting 
such contracts the court, not favoring contracts oi 
hazard, will always construe the same to be contracts 
of sale 5 per acre, wherever it does not clearly appear 
that the land was sold by the tract, and not by the 

acre.” 

The contention of the plaintiff, in a word, is that all sales 
of.land for a gross sum are construed by the courts to be 
a sale by the acre and further that the decisions of the Su¬ 
preme Court of Appeals of Virginia are controlling upon this 
court in interpreting the contract in the case at bar, for the 
reason that the property contracted for was in Virginia and, 
if there was a failure of consideration, either in whole or in 
part, by reason of the alleged shortage, this failure of con¬ 
sideration must be such as would be recognized by the high¬ 
est tribunal in that State. 

Also the contention of the plaintiff is that, unless it appear 
affirmatively, from the surrounding circumstances, or from 
the actual contract by the parties that the sale was one of 
hazard, the courts will uniformly construe the same to be a 
sale by the acre and make due allowance for any excess or 

deficiency. 

The following authorities abundantly establish the fore¬ 
going proposition: 

“Every sale of land where the quantity is referred 
to in the contract is presumed to be a sale by the acre, 
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unless the language of the contract plainly indicates 
a sale in gross, and this presumption can only be 
overcome bv clear and cogent proof.” 

Hull vs. Watts, 95 Va., 10, citing Boschen vs. 
Jurgens, 92 Va., 756. 

See Garrett vs. Goff, 61 W. Va., 235. 

“Whether sale be in gross or for specific quan¬ 
tity depends upon intention gathered from sur¬ 
rounding circumstances and terms of contract. But 
in interpreting such contracts the court, not favoring 
contracts of hazard, will always construe the same to 
be contracts of sale per acre, wherever it does not 
clearly appear that the land was sold by the tract and 
not by the acre.” 

Berry vs. Fishburne, 104 Va., 459, citing Wat¬ 
son vs. Hoy, 28 Gratt., 696. 

“While contracts of hazard are not invalid, they are 
not regarded with favor by courts of equity. Every 
sale therefore of real estate, where the quantity is re¬ 
ferred to in the contract, and when the language of 
the contract does not plainly indicate that the parties 
intended a sale in gross, must be presumed to be a 
sale by the acre.” 

Emerson vs. Stratton, 107 Va., 303, 307. 

“A sale of a given number of acres, “more or less,” 
will be construed to be a sale by the acre, unless it be 
clearly shown that a sale in gross was intended. 
While contracts of hazard are not invalid, they are 
not favored in courts of equity.” 

1910. Pack vs. Whitaker, 110 Va., 122. 

“But though such a contract of hazard is valid, it 
is not readily to he presumed that the parties designed 
to enter into such a contract, unless it is clearly sus¬ 
tained by the facts. The courts will not favor such 
a construction; but they will rather take it that a 
contract is by the acre wherever it does not clearly 
appear that the land was sold by the tract and not 
by the acre.” 

Hundly vs. Lyons, 5 Munf., 342. 

Keytons vs. Brawfords, 5 Leigh, 48. 
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“When the term “more or less” is used it repels the 
idea of a contract of hazard and implies that there is 
no considerable difference in quantity. 

Berry vs. Fishburne, 104 Va., 460, citing Ben¬ 
son vs. Humphreys, 75 Va., 196. 


b. 


The operation of the foregoing principle is not prevented 
by caveat emptor, which is not applicable to a case of this 

character. 

The appellant in her brief (pp. 38-42) cites a number of 
authorities in support of the proposition that equity will not 
give relief to one of the parties (p. 39) “where the means of 
knowledge are easily accessible,” nor where (p. 42) “the ap¬ 
pellee had the most abundant opportunity to inform himself 
of the truth of every representation made,” etc. 

In other words, appellant would apply the doctrine of 

caveat emptor to the case at bar. 

Parenthetically it might be remarked that no human 
being could walk over a tract of land with irregular physical 
boundaries as in the case at bar or, for that matter, any tract 
of land and determine with any degree of approximation its 

area. . . 

David J. Howell, the surveyor under whose supervision 

and direction the land was surveyed on behalf of the appellee, 
with an actual experience of thirty-two years in surveying 
large areas of land with irregular boundaries in the District 
► of Columbia and adjoining counties in the State of Virginia, 

has this to say: 

“As a civil engineer I would not undertake to walk 
around the physical boundaries of a tract of 500 acres 
and determine its area, without any previous knowl¬ 
edge of the area. I don’t think anybody could do it 
^ with any degree of accuracy. If I undertook to buy 

a farm of 500 acres, I could not tell by looking at it 
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how much it contained. T would be liable to miss it 
50%, maybe more or maybe less.” 

In all the \ irginia cases cited both by appellant and ap¬ 
pellee the vendee had the opportunity to have the property 
surveyed and yet none of these cases suggests or intimates that 
the failure of the vendee to avail himself of this opportunity 
would prevent the operation of the rule laid down by all the 
Virginia authorities to the effect that where there is a sale 
of a given number of acres for a lump sum the sale is con- 
clu^iA eh presumed to be a sale by the acre and not in gross; 
m other words, that it is not a contract of hazard. Indeed,' 
it would be difficult to imagine any transaction involving the 
sale of realty where the vendee did not have the opportunity 
of making a survey if he saw fit. 

The absence of the necessity for such a survey has not been 
overlooked by the Supreme Court of Appeals of Virginia. 
In the case of Quesnal vs. Woodlief, 6 Call. (Va.), 218, de¬ 
cided in 1796, there was a sale in gross of 800, a shortage of 
192 acres found by subsequent survey, although there was an 
offer by the vendor to survey if vendee would paxy for the 
excess, the court held the vendee was entitled to abatement 
for the deficiency, upon the ground of a mutual mistake of 
fact, both parties being innocent. 

the case of Berry’s Executrix vs. Fishburne, 104 Va., 
459 (1905), supra, decided more than one hundred years 
after Quesnal vs. V oodlief, supra, the same principle was an¬ 
nounced, as follows: 

“Where a vendor’s agent, in negotiating the sale 
ot a tract of land, in response to an inquiry bv the 
vendee represents the tract to contain 179 acres and 
offers to have it surveyed if desired, and the deed 
from the vendor describes the tract as containing 179 
acres, more or less, held to be a sale by the acre and 
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IV. 

THE MEASURE OF DAMAGES. 

Special attention is directed to the case of Yost vs. MalW 
cote, 77 Va., 601, which decision, it is respectfully sub¬ 
mitted, establishes the uniform rule. 

Quotations from this case follow at length (page 6 ) . 

“Y bought of M. land represented by vendor to 
contain 240 acres, at $5,000, took possession, made 
cash payments, and executed bonds for deferred pay¬ 
ment. 5 When judgment on these bonds was about 
to be enforced, Y. surveyed the land and discovere 
deficiency of 75 acres, which, by mutual mistake, un¬ 
known at time of sale, vendor told vendee the tract 
contained 240 and probably 250 acres, and that he 
should have $20 an acre. On the land were a frame 
dwelling, the usual outhouses, etc., estimated as, 

W0 "Hefd' 1 Y. is entitled to an abatement from the 
price of the land ($5,000) of the amount obtained 
by multiplying the deficiency, 75 acres, by the price 
per acre ($20) as of the date of the sale. . 

** “2 There are no exceptional circumstances which 
require a departure from the general rule of compen¬ 
sation, and here the value of the improvements must 
not be considered. The case is unlike that of W at- 
son vs. Hoy, 28 Gratt., 698. 


Again on page 617: 

“This is a case of deficiency in quantity within 
the boundaries of the tract conveyed. Under such 
a case the general rule of compensation is, according 
to the average value of the whole tract, and thcie 
are no peculiar circumstances in this case i requiring 
a departure from that rule. The sale was based upon 
an Estimate of $20 per acre for the whole tract of 
land, and the deficiency was 75 acres. The true 
abatement is the amount obtained by multiplying 






24 


these two numbers together, to wit, $1,500, which 
should be credited on the principal sum still owing 
by the appellant as of date when it bears interest.” 

The same principle is laid down in the case of Sergeant vs. 
Linkous, 83 Va., 664, where the rule is stated in the follow¬ 
ing language (page 664): 

“In case for relief by compensation, the general 
rule is to abate the price according to the average 
value of the whole tract. This rule is subject to an 
exception. Where peculiar circumstances add to the 
value of the land retained or lost, a departure from 
this rule is required.” 

Watson vs. Hoy, 28 Gratt., 698. 

Also to same effect: Blessing vs. Beatty, 1 
Rob., 305. 

The court in the case of Yost vs. Mallicote, supra, pointed 
out (p. 615) that in the case of Watson vs. Hoy, 28 Gratt., 
698: 


‘‘There were particular circumstances requiring a 
departure from the rule, on account of bridge privi¬ 
leges, and fisheries of great value and the exceptional 
character of the elegant mansion at Chatham.” 

It respectfully submitted that in the case at bar there were 
no such exceptional and particular circumstances, the house 
being in a dilapidated condition and the entire value of the 
improvements not exceeding the value of the improvements 
in the case of Yost vs. Mallicote, where the total purchase 
price was only $5,000 as contrasted with the price of 
$15,000, as in the case at bar. 

The foregoing considerations are in entire accord with the 
testimony of the plaintiff, as will appear from the following- 
extracts : 


“Q. Did you buy this farm by the acre? 

“A. I bought it supposing it contained 500 acres, 
which is the basis of my calculation of its value.” 
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Again on page 15 plaintiff testified: 

“Q. Then you paid no attention, then, to the value 
of the buildings on the place? 

“A. Practically none.” 

It is, therefore, respectfully submitted that the purchase 
price in the present case should be the shortage of 78 acres 

multiplied by $30, which total is $2,340. 

The court below in its opinion (B., 13) has this to say: 

“The rule of compensation in this should be that 
adopted by the courts of Virginia, 

“Tillotson vs. Prichard, 60 Vt., 94, 

“and that rule is laid down in 

“Yost vs. Mallicote’s Adm’r, 7 7 Va., 610, 

“in which case the court says, at page 617: 

“ ‘In such a case the general rule of compensation 
is according to the average value of the whole tract, 
and there are no peculiar circumstances in this case 
requiring a departure from that rule.’ 

“There are no peculiar circumstances in the pres¬ 
ent case. The value of the buildings on the prop¬ 
erty when it was bought by the plaintiff was not vary 
large as compared with the purchase price. The 
dwelling house was from sixty to seventy years old. 

“There should be an abatement in the purchase 
price of $2,340, which should be credited by the de¬ 
fendant on the principal sum still owing by the 
plaintiff as of the date from which it bears interest. 

The foregoing is the Virginia rule, even where the pur¬ 
chase money is not an equi-multiple of the number of acres. 

“Where there was a sale for $200 of a tract of 
land, which was mentioned in the deed as ‘contain¬ 
ing 280 acres,’ without the addition of the customary 
words ‘more or less,’ and the tract proved to contain 
only 253 acres, it was considered that, although the 
purchase money was not an equi-multiple of the num¬ 
ber of acres, yet the presumption was against the con¬ 
tract being one of hazard, and the vendor was held 

liable for the deficiency.” 

Blessing vs. Beatty, 1 Bob., 287. 

4u 







THE AUTHORITIES CITED BY THE APPELLANT, 
WHEN ANALYZED, ARE SHOWN NOT TO SUPPORT 
APPELLANT’S CONTENTION. 

Appellant in her brief (pp. 28-37) cited a number of 
Virginia authorities to the effect that, under the circum¬ 
stances of the transaction, the sale was in gross and not by 
the acre. An analysis of these authorities establishes be¬ 
yond peradventure, first, either that they have no bearing 
upon the principle for which they are cited or, second, 
that they actually support the contention of the appellee. 
Ordinarily a burden of this character should not be im¬ 
posed upon the appellee, but, in order that the court may 
not be misled by the use the appellant seeks to make of 
these authorities, sufficient comment is made upon the same 
to advise the court, without the labor of examination on its 
part, that, so far from supporting appellant's theory, they 
conclusively establish the contention of the appellee, namely, 
that upon the uncontroverted facts of the case at bar the 
Virginia authorities all hold, without a single exception, 
that the sale herein icas by the acre and not in gross. 

The case of Tucker vs. Cocke, 2 Rand. (Va.), 51, is no 
authority for the case at bar for the reason stated in the 
syllabus (51): 

“The conveyance of a particular tract of land. 
without a specification af quantity, does not bind 
the vendor to warrant a particular number of acres, 
if there has been no false representation and no 
concealment of facts within his knowledge.” 

In this case the only recital in the deed as to the quantity 
of land conveyed was: 

“All the land lying upon Pig and Staunton rivers, 
in the counties of Bedford and Pittsylvania,” etc. 
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The court in its opinion calls attention to this significant 
omission in its opinion (p. 53) : 

“That no specific quantity was mentioned in the 
deed; but that this unusual circumstances was no¬ 
ticed and objected to by complainant; but, after some 
consideration, the objection was deemed unimpor¬ 
tant, and the deed was executed in its present form. 

The case of Caldwell vs. Craig, 21 Gratt., 132, simply 
holds that the question of whether the sale is in gross or by 
the acre is one of intention to be gathered from the evidence, 
and the court in its opinion on page 135 says: 

“I do not deem it necessary to consider the ques¬ 
tion so elaborately discussed at the bar, whether or 
not this is a contract of hazard. In the view I take 
of this case, that question is not before the court for 
determination. It appears by the second bill of ex¬ 
ceptions, that on the trial in the circuit court, the 
plaintiff offered evidence tending to prove that by 
the terms of the contract, the defendant was to take 
upon himself the risk of a deficiency in the land 
purchased by him, and consequently he could have 
no claim for a deduction of the purchase money. 
On the other hand the defendant, being introduced 
as a witness, proved that when he made the purchase 
he believed the tract to contain one thousand acres, 
and he understood the plaintiff as guaranteeing that 
quantity. Upon this evidence and the written agree¬ 
ment the jury rendered a verdict for the plaintiff 
and thereupon a motion was made, for a new trial 
and overruled. In such case this court is not called 
upon to interfere by granting a new trial. 

“The above case is simply authority for the prop¬ 
osition that parol evidence is admissible to show what 
was the intention of the parties; that they intended 
to be governed by the estimated quantity, and that 

it was a sale in gross.” 

In the case of Keytons vs. Brawfords, 5 Leigh, 39, the 
court in its opinion used the following language on page 48: 
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“But though such a contract of hazard is valid, 
it is not readily to be presumed that the parties de¬ 
signed to enter into such a contract, unless it is 
clearly sustained by the facts. The courts will not 
favor such a construction; but they will rather take 
it that a contract is by the acre, whenever it does not 
clearly appear that the land was sold by the tract 
and not by the acre.” 

Again on page 49: 

In the present case the circumstances are very 
strong to show a purchase in gross, instead of by the 
acre.” 

In the case of Emerson vs. Stratton, 107 Va., 303, the 
court simply held (303) that when the purchase price for 
land is not an equi-multiple of the number of acres it is at 
least 'persuasive evidence that the contract was not by the 
acre. 

Again: 

“Every sale of real estate where the quantity is 
referred to in the contract, and when the language 
of the contract does not plainly indicate that the 
parties intended a sale in gross, is presumed to be a 
sale by the acre.” 

In Russell vs. Keeran, 8 Leigh. 9, the court on page 17, 
assuming that, where there is ambiguity upon the face of the 
agreement, this ambiguity may be cleared up by parol, after 
reviewing the pleadings and proof, said: 

“The plaintiffs then have failed to shew that the 
sale was one by the acre; and the defendant has 
proved by Wendell that it was actually a sale in gross, 
and that Keeran took the hazard of quantity on him¬ 
self.” 

In the case of Jones vs. Tatum, 19 Gratt., 720, the de¬ 
ficiency claimed was only one acre and the deed called for 
ninety acres, more or less. The court on page 735 ap- 
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parently disposed of the contention by intimating that such 
a small difference might well be disposed of by a variation 
of the instruments and said: 


“Being a practical surveyor, he (the purchaser) 
knew that surveys of the same land rarely it ever 
produce precisely the same quantity, but almoT f 1 
wavs varv to some small extent on account of the 
variation of instruments. That the quantity mig t 
vary in this case, one way or the other, to the extent 
of an acre, was what might reasonably have been 
and probably was expected.” 


Again, the court said (p. /36). 

“But a conclusive answer to this assignment of 
error is that there is no proof in the record that the 
alleged deficiency exists” 


A statement of the facts of the case, as shown by the sylla¬ 
bus, of Farrier vs. Reynolds, 88 Va., 141, "ill a * ° nce , Con 
vince the court that it establishes the correctness of the theory 
upon which the case at bar proceeds, namely, that the in¬ 
tention of the parties as to whether the sale was one of 
hazard mav be gathered from the contract as mtei preted 
by the circumstances in which the parties found themselves 
at the time the contract was made. 

“Vendor agreed to sell vendee ‘all that parcel of 
land on Sinking Creek, in Craig County known m 
the C B. Duncan farm, containing fifty-six acres, 
more or less, for $1,300. It was fenced in and its 
boundaries well known to vendee '' h fi ° 1 h ' e " ‘ e 
and owned land close by. Vendor testified it was ex 
pre«sly agreed the sale was ‘by the tract. 1 endee 

denied this; hut impliedly confessed 
by his conduct in the premises; Held this was not 
a sale by the acre, and vendee not entitled to abate¬ 
ment for deficiency.” 
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In the case of Trinkle vs. Jackson, 86 Va., 238, the court 
in its opinion, after reviewing the evidence, said: 

There can be no question that the vendee in this 
case knew more about the land than the vendor as to 
the quantity it contained and it is clear he was not 
misled by any false or fraudulent misrepresentations 
on her part. The agreement between them was for 
a tract of land in gross and the number of acres was 
in nowise a basis of the purchase price. * * * 

Because each distinctly took upon himself the risk 
of this the one sold and the other purchased a 

tract of land in gross, without reference to quantity / 
etc . 

In the case of Pendleton vs. Stewart, 5 Call., 6, the court 
in its opinion said the deficiency was not proved: 

u The deficiency, though suggested in the bill, is 
not admitted by the answer or absolutely denied. 

* And "Wiggenton, who made the survey 
privately, at the desire of Pendleton, only savs he 
was stopped by other persons’ lines, as he was in 
formed, but who those nther persons w T ere he does not 
say, nor are 'iheir names mentioned in the bill 
* * * Here there is a defect of proof.” 

Again, the following facts stated in the opinion sharply 
differentiate the case from the one at bar (p. 6) : 

“Besides, the defendant states an offer which is 
not denied, made by himself to Pendleton (the pur¬ 
chaser) upon hearing that the land fell short of the 
quantity in the patent, to cancel the contract, which 
Pendleton refused; and which proves that he was not 
in fact decei\ed or dissatisfied with his purchase 
The purchaser lived ten years after the contract , and 
nearly two years after the judgment against him 
without any attempt to obtain relief from a court 
of equity for this supposed deception; and probably, 
during the whole period was enjoying the benefit of 
the purchase by cultivating the land * * * 

contract was drawn by the purchaser and was founded 


■‘a 
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upon a proposal moving from him to the sell er , wlio 
lived remote from the land and possibly knew no 
more of it than was expressed in the patent. 


It is therefore respectfully submitted that the decree of 

the court below should be affirmed. 

E. HILTON JACKSON, 

Attorney jor Appellee. 


ROBERT H. TURNER, 

Of Counsel . 
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REPLY BRIEF OF APPELLANT. 


Statement of Facts. 

On page 3 of appellee’s brief counsel for appellee is 
clearly in error in stating “there was no competent evidence 
upon the question of the area of the land in controversy 
except that given by the surveyor employed by the appellee, 
whose competency was not denied by the appellant, who con¬ 
tented herself by offering a survey in evidence, known as the 
Garner survey, but failed to call the surveyor who made the 
same to testify.” 

The evidence conclusively shows that Howell, who was 
employed by appellee to make the survey of this farm, did 
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not make it, but directed his assistant, Garrett, to make it, 
who alone ran all the lines and made all the measurements. 
Howell admits he ran no lines and made no measurements, 

but simply approved the measurements made by Garrett. 
He testifies: 

1 didn t measure any of the lines, but accepted 
his measurements' (R., p. 32). 

I nless the lines were properly run and the measurements 
accurate this purported survey is worthless. Its accuracy 
i> theiefore supported by only one witness—Garrett himself. 

1 he competency and accuracy of this survey was vigor- 
ou>l\ denied and contested by counsel for appellant in his 
cross-examination of both Garrett and Howell, which proved 
that this purported survey was uncertain, inaccurate, and 
ex parte, and that no reliance could or should be placed on it. 

These facts are fully set forth in appellants first brief, pages 
14 to 22. 

I pon the disputed testimony of this one witness and no 
one else, counsel for appellee seeks to convince the conscience 
°f a court of equity that the appellant should be compelled 
to hand over to his client the large sum of $2,340 in defi¬ 
ance of the written contract of the parties, executed in April. 
1011 , and the conclusive evidence for the appellant. This 
was the second attempted survey for the appellee. The first 
or Downman, survey, was admitted to be inaccurate by the 
appellee and was abandoned, although this suit is based on 
said erroneous survey (R., pp. 20, 38). 

The Garner survey (R., p. 8) was made for the son of the 

appellant nearly four years prior to this sale, and he testifies 
as follows: 

“I got that survey in 1907 primarily to get a cor- 

^ lm 0 e n , between the Marsteller estate and ours” 

(R., p. 39). 

The record shows that this survey was offered in evidence 
and no objection was made by appellee (R., p. 39). 
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There is no proof that this survey entered into the nego¬ 
tiations for the sale of this farm or was relied upon by either 
party. Appellee says nothing about it. Appellant testifies 

as follows: 

“My father always supposed that there were 500 
acres in it and I have always supposed so, too. It 
was last surveyed at 507 acres. I had it surveyed 
out of curiosity that if I might sell it some time 1 
would have it surveyed, and it has never been less 
than 500 acres. It was 507. I have never seen Mr. 
Shai'p or his son until today. The business has been 
done through the agent who sold the property, so my 
son informs me, that he was offered $15,000 for the 
farm as it stood, and we accepted it. I may have seen 
Mr. Holtzman once or twice in connection w T ith this 
sale, but don’t remember it. Never to my knowl¬ 
edge did I make any statement to Mr. Holtzman as 
to the number of acres the farm contained. I neven 
made any representation to Mr. Sharp about how 
many acres the farm contained, never in my life. I 
can’t say that I know the boundaries on the farm. 

I had never sold off an acre or a toot ot the farm, and 
I always supposed it was over 500 acres, and 1 sold it 
on that principle; but it was not a question of acres 
anyway. He offered so much for the farm and we 
accepted it” (R., p. 41). 

This Garner survey, as a matter of evidence, shows that 
no faith can be placed on the accuracy of the Garrett survey, 
supported by only one witness, whose testimony clearly shows 
the unreliability and inaccuracy of his work. 

The burden of proof being on the appellee, has he satis¬ 
fied the conscience of the court? 

Counsel for appellee further states in his brief, page 3: 

“Upon the foregoing state of facts the court below 
had no difficulty in finding a shortage of seventy- 
eight acres and decreed an abatement of the purchase 
price to the extent of $30 an acre, amounting to 

$2,340.” 



How the court arrived at $30 an acre the evidence fails to 
disclose. There is not a syllable of testimony in the entire 
record that $30 an acre was even mentioned. By the con¬ 
tract the farm was sold as containing about 509 acres, more 
or less, together with all the improvements and farming im¬ 
plements, including two wagons thereon, for $15,000, which, 
considering the number of acres alone, would be at the rate 
of $20.40 per acre. \\ hat were the farming implements 
and the two wagons worth? They were a part of the con¬ 
sideration, for “he was offered $15,000 for the farm as it 
stood, and we accepted it” (R., p. 41). 

I he deed conveying “all that certain tract or parcel of 
land, with all improvements thereon, and all of the appur¬ 
tenances thereunto belonging or in anywise appertaining, 
containing 500 acres, more or less, for the sum of $15,000,” 
was simply the result of the contract and shows that neither 
party was influenced by the quantity, but the sale was made 
of the tract in solido. 

The court below evidently overlooked the force of these 
undisputed facts, for in no other way could be have equitably 
reached the conclusion in his opinion, as decided in So. 
Development Co. vs. Silva, 125 U. S., 247. 

The question of the jurisdiction of the court below or of 
this court is not in controversy. 

Counsel for appellee in his brief, page 15, makes the bold 
statement that ’the uncontroverted facts sustain the conten¬ 
tion ol appellee that the sale was by the acre," and relies on 
the “surrounding circumstances rule,” which he tries to sup¬ 
port by the testimony of the appellee, W. F. Holtzman C C 
Lancaster, A. B. Dulin, and Bass White. An examination 
of the statements or representations of either of these parties 
did not nor could mislead the appellee or any other man who 
did not reqiure a guardian to manage his affairs. 

The whole complaint of appellee is that somebody misled 
him into buying this valuable farm. 



He says Holtzman did it. Now, all Holtzman did was to 
describe the farm in a general way. He testifies: 

“Mr. Dulin volunteered the information that the 
farm contained about 500 acres and I so told Mr. 
Sharp. I went to the farm with Mr. Sharp and 
young Mr. Sharp and his wife and went over the place 
partially. Nothing was said at the time of having 
a survey made. 1 was instructed to state the number 
of acres in the farm. Q. Did you say anything to 
Mr. Sharp or he to you about buying the farm by the 
acre or was it for a lump sum? A. He was buying 
the farm, as a whole. Mr. Dulin ga\e me the figure 
of .$15,000, at which he would sell and that is the 
figure I asked Mr. Sharp to pay for the property 
(R., p. 33). 

l he farm had a reputation of being a 500-acre farm, and 
Sharp was so informed. It is not contended that A. B. 
Dulin or Mrs. Dulin misled Mr. Sharp, as they had no con¬ 
versation or dealings with him. 

Mr. Lancaster did not mislead Mr. Sharp or make an\ 
misrepresentation about the number of acres, for the offer to 
purchase and the acceptance had been concluded before Mr. 
Lancaster conferred with Mr. Sharp and Mrs. Dulin solely 

about the terms of payment (R., p. 42). 

Any statement made by Bass White to Mr. Sharp cannot, 
under the law of evidence, be used against the appellant, as 
he was not her agent, had no interest in the sale and was 

merely a volunteer (R., p. 46). 

Upon such oral testimony counsel for appellee claims there 

was a “mutual mistake,” and we challenge him to cite one 
case in all the law books where a court of equity upon such 
testimony has decreed a mutual mistake. 
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Authorities Cited by Counsel for Appellee Analyzed and 
Shown on the Facts Stated to Have No Application to the 
Case at Bar. 


Watson vs. Hoy, 28 Gratt., 696: 

This was a sale of land as containing 503 acres, for which 
the purchaser agreed to pay $25,000. The sale was made by 
commissioners of the court and confirmed. Subsequently 
and before the last payment the purchaser filed a petition 
claiming a survey showed a deficiency of 34% acres, which 

was admitted to be correct by the commissioners and allowed 
by the court. 

At the time of the sale the proof showed that the purchaser 
applied to the agents for information concerning the land. 
vTio furnished him with a rough map or diagram of the land 
This map gave the boundaries of the two parcels and the 
quantity in each parcel was noted on it. One parcel was 
put down as containing four hundred and fiftv-nine acres 
and the other forty-four acres. And the two quantities were 
added together, making 503 acres. The contract of sale 
contained these facts, and on these facts and the admission 
of the commissioners the court held that there had been a 
mutual mistake in the estimate of the land sold. 

Rut the facts in that case are essentiallv different from the 
case at bar. 


Berry’s Executrix vs. Fishburne, 104 Va.. 459: 

This was a sale of 179 acres of land. A deficiency was 
claimed of 21% acres. The court held: 

“The deficiency in the land is established bevond 
controversy so the main question presented by the 
record for decision is whether the sale was a sje bv 
the acre or a sale in gross.” 
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The court held it was a sale by the acre on the admitted 
fact— 

“that this agent, in response to the direct inquiry of 
the vendee, represented that the tract contained 1 (o 
acres of land, and likewise offered to have it surveyed 
if desired—an avowal and offer, be it observed that 
contribute to dispute the assumption that the sale was 
in gross.” 

No such facts appear in the case at bar. 

Benson vs. Humphreys, 7o \ a., 106. 

This was a sale of 53V 2 acres, more or less, for $l,879.o0. 

, The court ordered a survey of the land, which showed 61 
acres, which was admitted. It was held to be a sale by the 
acre, but no proof is given on which to base the decision. 

Hunt vs. Stull, 3 Md. Ch., 24: 

The proof showed that the number of acres was merely 
descriptive and not of the essence of the contract, and no 
abatement was allowed. 

Smallwood vs. Hatton, 4 Md. Ch., 95: 

A party contracted to purchase for a gross sum a tract of 
land containing one hundred acres, “be the same more or 
less.” “Held, that these words so far qualified the represen¬ 
tation of quantity as to preclude either party from any just 
claim to relief on account of deficiency or surplus, unless it 
be of such a character as to induce the belief of fraud or 

mistake.” 

Pack vs. Whitaker, 110 Va., 122: 

This was a sale of 50 acres of land at $20 per acre, and 
there was subsequently found a deficiency in acreage. The 
court allowed the deficiency on the ground that the contract 
was a sale by the acre and not in gross. 
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In the case at bar the tract was not sold at a price per acre, 
blit in solido. 

Hull vs. Watts, 95 Va., 10: 

T he basis of the jurisdiction in equity to decree deficiencies 
is either mutual mistake or the mistake of one party occa¬ 
sioned by the fraud or culpable negligence of the other. 

This was a sale of a tract of land described as containing 
832 30/100 acres at the price of $10,000. Admitted survey 
showed only 773 76/100 acres. Deficiency allowed. The 
facts proven are not given to show mutual mistake or fraud. 

Garrett vs. Goff, 61 W. Va., 235: 

This was a sale of 145 1 /. acres in trade. Admitted survey 
showed a deficiency of 253/4 acres. The proof showed vendor 
guaranteed the number of acres. Decree for deficiency. 

Hundley vs. Lyons, 5 Munf., 342: 

This was a sale of land where the contract provided for a 
survey at joint expense, deducting any deficiency found be- 

survey an excess was found of 54 
acres, and the court held the sale was by the acre and not in 
gross. 

No such facts in the case at bar. 

Blessing’s Admrs. vs. Beatty, 1 Robinson (Va.), 287: 

This was a sale of a tract of land containing 280 acres. 
Upon survey there was an admitted deficiency of 27 acres, and 
between 15 and 30 acres to which the vendor had no title. 
There was an admitted error in the conveyance and the court 
held it was a sale by the acre, and the deficiency was allowed. 

The court said: 

“In the case before us the quantity is unequivocally 
and expressly stated at 280 acres in the deed of con¬ 
veyance from Blessing to Beatty, without even the 


addition of the customary words ‘more or less/ and 
the articles of agreement between them evidence a 
sale of ‘a certain tract or parcel of land containing 280 
acres called Staley Creek place.’ These terms, to my 
mind, furnish at least strong presumptive evidence 
against a contract of hazard; and I am aware of no 
circumstances in the cause by which that presumption 
is rebutted” (p. 303). 

The facts there are essentially different from the case at 

bar. 

Quesnel vs. Woodlief, 6 Call, 218: 

< 

This was a sale of a tract of land containing about 800 
acres for $3,200. The land was advertised as containing 800 
acres and the vendor and vendee talked about the number 
of acres, and the vendor offered to have a survey made if the 
vendee would pay at the same rate for the excess (p. 225). 
The survey made bv order of court showed an admitted 

%j 

deficiency of 230 acres, which had been sold oft the tract by 
the vendor to other parties. Held, a sale by the acre and 
deficiency allowed. The vendee was a foreigner and unac¬ 
quainted with the language and customs of the country, 
whereas the vendor was a native, resided on the land and was 
well acquainted with the title and boundaries, of which the 
vendee was ignorant. A case of mutual mistake. 

It is eonfidentlv submitted that not one of these authorities 
sustain thq contention of the appellee on the facts proven 
in the case at bar. 
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Sale in Gross. 

Additional Authorities Cited by Counsel for Appellant in 
Support of This Proposition on the Facts in the Case at 
Bar. 


Jones vs. Plater, 2 Gill (Md.), 125: 

This was a sale of a tract of land, including the mill seat 
and the mill, supposed to contain 998% acres, more or less, 
at nine dollars per acre. The survey showed a deficiency of 
55% acres. No abatement. 

The court said: 

“When a tract of land is sold, supposed to contain 
998 acres, more or less, the number of acres is not of 
the essence of the contract; and a deficiency of 55 
acres in such a case is not of such a character as to 
induce belief of fraud or mistake. 

“The quantity of acres was manifestly not consid¬ 
ered as of the essence of the contract, neither war¬ 
ranted on one side nor demanded on the other” 

(p. 128). 

Stull t/s. Hurtt, 9 Gill (Md.), 446: 

This was a sale of a tract of land containing 173 acres, 
more or less, for $2,300. The survey showed a deficiency of 
28 acres. The proof showed that respondent was asked if he 
knew the quantity of the land and replied he did not, he had 
never had it surveyed, but he had heard his brother say the 
old plat called for 173 acres (p. 448). 

The court held: 

“In referring to the contract, it will be seen that 
the land was not sold at a stipulated price per acre, but 
for a sum in gross, and is described as ‘a farm or tract 
of land called Mother’s Care, containing 173 acres, 
more or less. It is the farm or tract of land which is 
sold in terms as an entirety, and the contract is not 
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predicated on the quantity of land. Neither fraud 
nor willful concealment or misrepresentation on the 
part of the vendor appears on the record, and the con¬ 
tract must be considered a sale of the land for the 


specified sum in which the words ‘more or less’ are 
intended to negative representation of quantity” 


(p. 451). 


These cases are on all fours with the case at bar on a sim¬ 
ilar state of facts and are on line in equitable principle with 
the Virginia and other State decisions. 


MICHAEL J. COLBERT, 
CHARLES C. LANCASTER, 

Counsel for Appellant. 
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ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Court of Appeals of the District of Columbia. 

APRIL TERM, 1915. 

No. 2785. 


ARCHIBALD M. BLISS AND UNITED STATES FIDELITY 
AND GUARANTY COMPANY, SURETY, APPELLANTS, 

vs. 

WILLIAM B. DUNCAN. 


FILED MAY 3, 1915. 


In the Court of Appeals of the District of Columbia, April Term, 

1915. 

No. 2785. 

Archibald M. Bliss et al., Appellants, 

vs. 

William B. Duncan, Appellee. 

Stipulation. 

# 

It appearing that the transcript of the following summonses in 
the record, to wit, the summons issued the 9th day of May, 1914, on 
page 3 of the record, the summons issued June 3, 1914, on pages 3 
and 4 of the record, the summons issued on June 30, 1914, on page 4 
of the record, and the summons issued on July 30, 1914, on pages 
4 and 5 of the record is not a true and accurate transcript of said 
original summonses and for the purpose of having the true record 
set forth, it is hereby stipulated and agreed by and between counsel 
for the appellants and appellee that the following is the true and accu- 



2 


rate copy of the said original summonses and that the same shall be 
substituted for and read in place of the transcript of summonses now 
appearing in the record, to wit: 


The President of the United Suites to the defendant Archibald M. 

Bliss, Greeting: 

You are hereby summoned to appear in this Court on the 12 
day of % June A. D. 1914 at ten o’clock A. M. to answer the 
plaintiff's complaint and show cause why judgment should not be 
given against you for the restitution of the possession of the premises 
described in the complaint under oath filed herein by said plaintiff 
William B. Duncan (a copy of which is annexed hereto) and costs of 
this suit. 

Witness the Honorable Judges of said Court this 9th day of May, 


A. D. 1914. 


F. G. AUKAM, Clerk. 


Marshal’s Return. 


June 2, 1914.—Not to be found. 

MAURICE SPLAIN, Marshal, 

By V. G. WILLIAMS, Deputy. 


Summons. 


The President of the United States to the defendant Archibald M. 
Bliss, Greeting: 

You are hereby summoned to appear in this Court on the 
9th day of July A. I). 1914, at 10 o’clock A. M., to 

answer the plaintiff’s complaint and show cause why judgment should 
not be given against you for the restitution of the possession of the 
premises described in the complaint under oath filed herein by said 
plaintiff William B. Duncan, a copy of which is annexed hereto and 

costs of this suit. . 

Witness the Honorable Judges of said Court this Jun- 6, 1914. 

F. G. AUKAM, Clerk , 

By BLANCHE NEFF, 

Assistant Clerk. 


Not to be found. 


Marshal's Return. 

June 29, 1914. 

MAURICE SPLAIN, 

U. S. Marshal. 

W. 
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Summons. 

The President of the United States to the defendant Archibald M. 
Bliss, Greeting: 

You are hereby summoned to appear in this Court on the 6 th 
rfrrtlT day of Jul y-August A. D., 1914, at 10 o clock A M to 
answer the plaintiff’s complaint and show cause why judgment 
should not be given against you for the restitution of the possession 
of the premises described in the complaint under oath tiled herein 
by said plaintiff William B. Duncan, a copy of which is annexed 

hereto and costs of this suit. . qa iQii. 

Witness the Honorable Judges of said Court this Jun-G30,1914. 

F. Gr. AUKAJVL C ylCTfCy 
By BLANCHE NEFF, 

Assistant Clerk. 


Marshaks Return. 
Defendant not to be found. 


July 27, 1914. 


MAURICE SPLAIN, 

U. S. Marshal , 
By W. J. KIRKLAND, 

Deputy Marshal 


Summons. 

The President of the United States to the defendant Archibald M. 
Bliss, Greeting: 

You are hereby summoned to appear in this Court on the 26tfr 
,14-ist day of September A. P. 1914 at 10 o’clock A. M 

to answer the plaintiff’s complaint and show cause why judgment 
should not be given against you for the restitution of the posse^on 
of the premises described in the complaint under oath fi e 
by said plaintiff William B. Duncan, a copy of which is annexed 

hereto, and costs of this suit. . n , ,1 • -r i on 1014 

Witness the Honorable Judges of said Court this Jul- 30 1914. 

F G. AUKAM. Clerk, 

By BLANCHE NEFF, 

Assistant Clerk. 

(Endorsed.) ^ ^ 10U 

It appearing from the testimony of S. B. Callahan, U. S. Deputy 
Ma^hal that the within summons through inadvertence and mistake 
^ 1 p vo+nrnpd and inasmuch as it appears that it should ha\e 
C’5£d4 to E" it is by the Court this day ordered 
that the said Marshal return the same “not to be found as of August 

25th, 1914. M M DOYLE, Judge. 




Marshal's Return. 


Aug. 25, 1914. 

Summoned as within directed. Not to be found. 

MAURICE SPLAIN, 

U. S. Marshal, 

ByS. B. CALLAHAN, 

Deputy Marshal. 

Summons. 


The President of the United States to the defendant Archibald M 

Bliss, Greeting: 

^ 011 are hereby summoned to appear in this Court on the 24th day 
of September, A. I). 1914, at 10 o’clock A. M. to answer the plain- 
titt s complaint and show cause why judgment should not be given 
against \ ou for the restitution of the possession ol the premises de¬ 
scribed in the complaint under oath filed herein by said plaintiff Wil¬ 
liam B. Duncan, a copy of which is annexed hereto, and costs of this 
suit. 

Witness the Honorable Judges of said Court this 5th day of Sep¬ 
tember A. D. 1914. 


F. G. AUK AM, Clerk, 
By R. A. BRYANT, 

Assistant Clerk. 


(Endorsed:) 


Sept. 24, 1914. 

Judgment for plaintiff for possession of within described premises 

M. M. DOYLE, Judge. 


Marshal’s Return. 

Sept. 8, 1914. 

Summoned b\ lea^ ing a copy hereof with a person above the age 
of sixteen years, in possession of the premises, Miss A. Toal* the de¬ 
fendant not to be found. 

MAURICE SPLAIN, 

U. S. Marshal, 

By THS. L. DOYLE, 

Deputy Marshal. 

JAMES B. ARCHER, Jr., 

JOHN RIDOUT, 

For Appellants. 

CHARLES COWLES TUCKER, 

J. MILLER KENYON, 

HENRY B. F. MACFARLAND, 
EDWARD S. BAILEY, 

Attorneys for Appellee. 

• 

[Endorsed:] No. 2785. Archibald M. Bliss et al Appellants, vs. 
William B. Duncan, Appellee. Addition to Record per Stipulation 
of Counsel. Court of Appeals, District of Columbia. Filed May 3, 
1915. Henry W. Hodges, Clerk. Tucker, Kenyon & Macfarland,’ 
Attorneys at Law, Evans Building, Washington, D. C. 


























